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I. Introduction

  Upon its passage in 1990, the Americans with Disabilities Act (ADA) [FN1] was hailed as the most important civil rights law ever enacted for people with disabilities, and the most significant civil rights law since the Civil Rights Act of 1964. [FN2] Congress, finding that "individuals with *2 disabilities . . . have been . . . subjected to a history of purposeful unequal treatment, and relegated to a position of political powerlessness in our society," proclaimed in the Act its ambitious intention to secure "equality of opportunity, full participation, independent living, and economic self‑ sufficiency" for individuals with disabilities. [FN3] In the ensuing decade, more than 250,000 employment discrimination complaints were filed under the ADA with the U.S. Equal Employment Opportunity Commission ("EEOC" or the "Commission") and state and local fair employment practices agencies (FEPAs). [FN4] This Article presents the findings of an exhaustive empirical investigation, funded by the National Institute of Mental Health, of the implementation of the ADA by the EEOC and the FEPAs. [FN5] Although not as well‑covered in the press as ADA litigation, or as debated in the law reviews, these administrative agencies dispose of the vast majority of ADA employment discrimination cases, which must be filed with the agency as a precondition to *3 any later court litigation. An examination of their work and the outcomes complainants receive is a key indicator of whether the legal system is keeping the promises Congress made when it passed the ADA. [FN6] Moreover, because the EEOC also administers other basic federal anti‑discrimination statutes‑‑ including Title VII of the Civil Rights Act of 1964, [FN7] the Age Discrimination in Employment Act, [FN8] the Equal Pay Act, [FN9] and section 501 of the Rehabilitation Act of 1973 [FN10]‑our findings shed important light on the entire enterprise of the enforcement of federal employment discrimination legislation.

  Our findings raise questions about how well the enterprise goes forward. Congress has never given the EEOC the resources the Agency needed to ensure an appropriate investigation of each case brought before it. As a consequence, the Agency has always struggled with more complaints than it could properly handle, while for most of its existence it has also tried to develop and maintain an effective program of en‑forcement litigation. To be sure, charges that are not resolved by the EEOC may be carried forward into lawsuits, but early data from our current research on these suits indicate that only a small percentage of ADA claimants are willing or able to take advantage of this opportunity. Litigation is more expensive than the administrative process, and litigation virtually always requires the services of an attorney to be successful.

  The EEOC took decisive action in the mid‑1990s to reform its charge processing procedures through triage and mediation. As a result, it has made commendable progress in reducing the length of time taken to process charges, in decreasing the inventory of charges awaiting resolution, in focusing investigative resources onto cases it believed to *4 be strong, in increasing its rate of "reasonable cause" determinations, and in increasing the monetary benefits received by charging parties.

  At the same time, a relatively small percentage of charges filed with the EEOC (12.4% between the time period of July 26, 1992, when the ADA took effect, and September 2000) bring benefits to ADA claimants who file them. [FN11] We do not know what the "correct" rate of benefits should be, so we cannot know what relationship this percentage bears to the total number of meritorious cases that should receive benefits. Our study was able to closely assess, however, whether the EEOC is operating in ways that would be consistent with accuracy in determining the merits of cases that come before it.

  Under the Agency's current system of case triage, the Priority Charge Handling Procedures (PCHP), [FN12] incoming cases are given a priority categorization based on the information the complaining party provides during an initial intake interview and on his or her perceived credibility. The level of categorization effectively determines the extent to which the claim will be investigated. After categorization, the vast majority of cases that are not assigned a top priority ranking receive minimal investigative attention, so unless the complaining party's initial presentation is a valid indicator of the merits of the case, the system cannot possibly be accurate.

  Our analysis of the data turned up other indicia of possible inaccuracy. Categorization and outcome rates differ enormously from office to office, far more than the likely variance in the distribution of meritorious cases. To a lesser extent, categorization and outcome rates differ according to the nature of individuals' disabilities.

  Putting accuracy aside, the administrative system seems to promise more individualized attention than the majority of claimants will actually receive. Aside from a chance to tell their stories, most claimants will not benefit from filing a claim, yet may assume that a federal, state, or local fair employment practices agency is actively seeking evidence to corroborate their allegations. It is very troubling that the administrative complaint system required by Congress as a mandatory precondition for civil litigation is for many complainants just a place for the case to grow stale. This lack of service looks even worse if it turns out that, for *5 many‑if not most‑charging parties, filing a lawsuit is not a viable option.

  Congress passed the ADA with grand promises about the employment of people with disabilities. We conclude that the EEOC simply cannot keep those promises without the resources to do a reasonable investigation of every charge that is not obviously groundless. To make tens of thousands of people who believe they have suffered employment discrimination file an administrative charge without receiving an adequate investigation is unjust and serves no valid purpose.

  We also conclude that the EEOC needs to do a better job in validating the accuracy of its charge prioritization practices. To the extent possible, EEOC Headquarters tries to ensure that Agency procedures are being adhered to, including correct categorization procedures. Given the importance of charge prioritization practices for how much a charge gets investigated, however, a much more systematic validation procedure is clearly warranted.

  We do not place the blame for the problems we report on the EEOC. The real responsibility and the onus for action lie on Congress, which has given the EEOC a broad mandate to process employment cases and enforce fair employment laws without ever giving it the resources it would need to do the job properly. Simple fairness to workers and employers alike requires that Congress give the EEOC enough money to properly investigate its charges. Short of that, Congress needs to change the procedures under the Civil Rights Act to allow individuals to drop out of the EEOC process sooner, or bypass it altogether. In its deliberations, Congress will have to consider whether the typical fact‑ intensive, low‑damage employment discrimination case can attract legal representation, or whether in fact the EEOC is the only real remedial option for the vast majority of people who experience job discrimination.

  The Article proceeds in the following stages. Part II is a brief history of the EEOC, describing the transformation of the Agency from its creation in 1964 to the present. Our sources of data, and their major limitations, are described in Part III. We provide a basic statistical portrait of the ADA work of the EEOC and FEPAs in Part IV. In Part V, we discuss the factors that are influencing the outcomes of the EEOC process, using a model drawn from policy implementation studies and the results of statistical analyses of our data. In Part VI, we summarize our key findings and set out our recommendations for changes in the process.

*6 II. The EEOC: A Historical Overview

  The history of the EEOC, from its inception in the Civil Rights Act of 1964 to the present day, can be seen as a series of attempts to deal with the inescapable fact that the Agency lacked the resources to do the job it had been assigned to do. Its original congressional proponents had envisioned a powerful agency that would enforce Title VII's prohibitions against employment discrimination. Political compromise produced instead a complaint processing program limited to investigating and conciliating disputes. Even this turned out to be an enormous, labor‑intensive job.  From the day the Agency opened for business, aggrieved workers filed complaints at a rate far greater than its budget and organizational structure had provided for. [FN13] As the EEOC's inability to handle the volume of cases became clear, Congress responded by increasing the Agency's workload, giving it the enforcement responsibility that had been withheld in 1964 and periodically adding new statutes to its jurisdiction. [FN14] Never did its new responsibilities come with the funding the Agency needed to do its job.

  In this Part, we review the EEOC's more and less heroic efforts to do the impossible. The management of the Agency has not been unblemished, and it has sometimes struggled to effectively mesh its charge processing and litigation duties; but the core problem for the Agency has been the sheer enormity of its case load.  Most of the Agency's time and money is spent simply plowing through the mass of complaints, trying to figure out which ones have merit and moving the good and bad cases alike toward resolution. Trying to investigate every case thoroughly‑the policy from 1964 to 1977, and again from 1983 to 1995‑ inevitably led to enormous backlogs of unresolved cases. Trying to settle cases with expedited fact‑finding‑the policy between 1977 and 1983‑efficiently cut the backlog but led to complaints of individual *7 unfairness and inaccuracy. The current policy, a quick assessment scheme under which cases are prioritized based on their apparent prospects and seeming validity, has succeeded in again reducing the backlog; but, as we discuss in our findings below, it raises anew the question of whether efficiency is coming at the cost of justice in individual cases.

  The history presented here provides an important context for our findings concerning the EEOC's implementation of the ADA, given its current resources. It is not our task to discuss why the Agency has been so chronically underfunded and overworked, or whether the game of charge processing the EEOC has been required to play is worth the candle. Nevertheless, it must be clear from the outset that many of the EEOC's problems are the result of the inability or unwillingness of political leaders to recognize just how enormous a job it is to run a national complaint processing and litigation system for federal employment dis‑crimination law, and that no set of managers in the Agency's first thirty years was able to fully overcome those problems. [FN15]
A. The Founding Era

  The EEOC was established as part of the Civil Rights Act of 1964, which outlawed discrimination on account of race, color, religion, sex, or national origin. [FN16] Its powers reflected a political compromise be‑tween congressional proponents and opponents of Title VII. [FN17] The liberal, *8 northern Democratic forces favored an enforcement agency modeled on the National Labor Relations Board, with administrative hearing powers and the ability to issue "cease and desist" orders. [FN18] The southern Democrats and Republican conservatives who opposed Title VII preferred no agency at all, leaving enforcement to the courts. [FN19] The Act gave the Department of Justice the authority to file pattern and practice (systemic) lawsuits. [FN20] Individual claimants were allowed to bring civil suits, but only after filing with the EEOC. [FN21] The EEOC was essentially a charge processing agency. It was authorized to receive and investigate employment discrimination complaints brought under Title VII, to determine whether or not there was "reasonable cause" to believe that illegal discrimination had occurred, and to attempt to conciliate disputes (i.e., induce a settlement) in cases in which the Commission had made a finding of reasonable cause. [FN22] If conciliation was unsuccessful, the EEOC was finished. The EEOC had no litigation authority. [FN23] It had no more formal legal power than the "community relations service" established by the Act to mediate race‑based disputes in cities. [FN24] Some regarded it as little more than a screening agent for potential lawsuits. [FN25]
  The first Commissioners had the task of creating an agency to do the job Congress had given the EEOC. [FN26] They designed a system that they believed would make the most of the EEOC's limited powers. Intending to have a widespread impact on discrimination in the work‑place, the Commission decided that each complaint would serve as a tool to conduct broad investigations into employers' discriminatory practices. [FN27] Reasonable cause was broadly defined to embrace all cases *9 in which there was "any evidence" that could support a determination that discrimination had occurred, and was to be documented in a formal, written "finding" of the Commission. [FN28] The Commission believed that a formal finding would encourage a settlement by emphasizing that the Commission, not just an individual Agency investigator, had found a possible violation of the statute. [FN29] Some reasonable cause findings were published, without identifying the parties, to inform employers of the Commission's view and, the Commission hoped, to have an effect on judicial interpretations of the law. [FN30] Conciliation was attempted only after an investigation had ended in a written reasonable cause finding. [FN31]
  This approach to the EEOC's complaint processing responsibilities was extremely labor intensive. Full investigation of each complaint would take a long time, as would documentation of the results in a formal Commission finding of reasonable cause. [FN32] Conciliating disputes would likewise be a painstaking task. [FN33] The Commission, of course, was aware of this, but felt it was the best way for the Agency to have an effect on employment practices. [FN34] Besides, it did not expect to receive very many complaints. [FN35]
  From the outset, the number of charges received by the EEOC far exceeded projections. The Agency had expected to receive 2000 charges in its first year. [FN36] Instead, it received 8856. [FN37] It received 12,148 new complaints in 1969, and the growth continued steadily; by 1975, it was receiving 71,023 new complaints per year. [FN38] Moreover, most of these early complaints came from the South, where explicit segregation had been standard practice, and so they were highly likely to be meritorious. [FN39] This resulted in lengthy delays, and the delays fed on themselves,*10 because "it took longer to investigate a 'stale' complaint than a 'fresh' one." [FN40] Delays in investigating complaints, together with the enormous number of new complaints filed, produced a massive inventory of unresolved cases. By June 30, 1972, the backlog had reached 53,410 complaints. [FN41] The median period of time needed to resolve an EEOC charge, from receipt to final closure, was thirty‑two months. [FN42]
  Clearly the EEOC was failing as a charge processing agency, but the political battling over the EEOC focused on its weaknesses as an enforcement agency. In 1972, Congress amended Title VII to empower the EEOC to bring claims in federal court when it found reasonable cause to believe that discrimination occurred and its conciliation process had failed. [FN43] It also gave the EEOC new jurisdiction over so‑called "pattern or practice" cases. [FN44] For good measure, the amendments also extended Title VII's coverage: originally Title VII was applicable to most employers of twenty‑five or more employees, as well as to virtually all labor unions and employment agencies. As amended, the Act provides EEOC with authority over private employers with fifteen or more employees; labor unions which either operate a hiring hall or office, or have fifteen or more members; employment agencies; joint apprenticeship committees; all educational institutions; and state and local governments. [FN45] Still struggling to resolve disputes, the EEOC was nowalso an enforcement agency, with even more potential cases to handle.

  To address the backlog of cases, the Agency adopted a "Pre‑ Determination Settlement" procedure. [FN46] This allowed district offices to *11 attempt conciliation before determining the merits of a charge. Also, in response to the backlog, in 1972 the EEOC permitted its District Directors to make reasonable cause determinations when there was a previous EEOC decision elucidating the Agency's interpretation of the law on the matter at issue. [FN47]  Nevertheless, the backlog continued to increase. It reached 79,783 as of June 30, 1973, and 98,000 as of June 30, 1974. [FN48] By April 1977, it reached 130,000. [FN49]
  The EEOC also had to develop policies and procedures for its new enforcement role. In 1973, it established five regional litigation centers. [FN50] In establishing the centers, the EEOC intended to launch "a program of heightened enforcement effort through a steady and mounting flow of lawsuits." [FN51] In order to benefit the greatest number of individuals, it announced that it would identify and litigate significant cases that would result in broad‑based impact on egregious policies and practices. In its words: 

    The Commission will focus on cases involving respondents against whom a large number of charges have been filed so as to secure a restructuring of those employment policies and practices which affect the greatest number of people. The Commission will also select cases for litigation which involve novel issues or significant areas of the law so as to further the judicial interpretation and crystalization of Title VII. [FN52]
  The Agency claimed success. For example, together with the Departments of Labor and Justice, it entered into landmark consent decrees with American Telephone & Telegraph (AT&T) and with nine major steel companies and the United Steelworkers of America under which over one million minority and women employees received tens of millions of dollars in back pay and wage adjustments. [FN53]  Although the awards were modest in the amount paid each employee, the size of the *12 awards and the suits captured the attention of businessmen across the country. [FN54]
  The EEOC also reported in 1977 that it had filed ninety‑one Commissioner charges, [FN55] all against employers with more than 1000 employees. [FN56] The Agency also believed that its work on individual cases was increasingly addressing systemic issues, noting that one‑third, or as many as 300 cases, were against employers with more than 1000 employees. [FN57]
  External reaction was less positive. The General Accounting Office (GAO),  [FN58] a House Subcommittee, [FN59] the U.S. Civil Rights Commission, [FN60] private civil rights organizations, and leading civil rights spokespersons all expressed concern that the Agency's systemic litigation program was bringing too few suits, aiming at the wrong targets, and securing too little relief. The U.S. Civil Rights Commission criticized the Agency for not fulfilling its promise to focus its efforts on large respondents. [FN61] It argued that because it did not systematically reach industry leaders, the impact of the EEOC's litigation program was decreased. [FN62] It pointed out that cases against industry leaders might well have resulted in voluntary compliance by other employers in the same industry. [FN63] At best, the Commission opined, the "EEOC has made limited progress since 1975 in litigating for systemic relief." [FN64]
  Significantly, much of the criticism seemed to assume that the EEOC's main focus as an agency should now be on high‑profile, large‑scale lawsuits, not on resolving the thousands of individual cases that were accumulating in its files. Herbert Hill, National Labor Director of *13 the National Association for the Advancement of Colored People, wrote: 

    The EEOC failed as an enforcement mechanism in the five years after Title VII was amended because it was denied adequate leadership and because it was not transformed into an organization whose basic emphasis was upon litigation against systemic patterns of discrimination. The conclusion is in‑escapable: the EEOC's failure to utilize the litigation powers granted by Con‑gress in 1972, in conjunction with its operating problems, had resulted in the failure of the administrative process to realize the potential of the law. Enforcement of Title VII continued to depend upon private litigants, with all the limitations that this condition implies. [FN65]
B. The Norton Era

  In addition to the poor fit between the Agency's funding and its responsibilities, the Agency's work in the founding era was also impaired by management problems, the most significant of which was rapid turnover at the top. Between 1964 and 1977, there were eleven Chairmen or Acting Chairmen and twelve Executive Directors or Acting Executive Directors. [FN66] Policies were often not set, and field office staff were reluctant to implement those policies that did come down. [FN67] When Eleanor Holmes Norton became Chairman in 1977, she set as her highest priority a massive reorganization of the EEOC. [FN68] Under her leadership, the Agency restructured its management system, radically changed its charge processing system, and developed new procedures for identifying important cases for litigation.

  Norton's team substantially changed the geographic distribution and organizational relationships of the staff. A new field office structure was created that combined all authority and responsibility for processing charges in the district offices. The five regional litigation centers and seven regional offices were eliminated. [FN69] District offices began reporting directly to Headquarters. Also, to enhance coordination between *14 EEOC investigators and attorneys and to develop better cases, the Agency's attorneys were spread among the district offices. [FN70]
  There were also significant changes in the processing of individual claims. A new "rapid charge process" was established to resolve cases soon after filing. It worked by convening fact‑finding conferences in which the charging party (employee) and the respondent (employer) came to the EEOC office and, together with an investigator, participated in a face‑to‑face meeting. The investigator actively encouraged settlement. The fact‑finding conferences often occurred within two months after a complaint was filed.

  For cases that did not settle, the Agency significantly narrowed the criteria for a finding of reasonable cause. Under the previous regime, reasonable cause had been a loose and malleable standard. In some cases, complainants had to provide little or no evidence to confirm their allegations. Rather, most of the burden was on respondents to prove that the allegations were untrue. Under Norton, Agency staff were in‑structed to find reasonable cause only when the evidence appeared sufficient to justify litigation. [FN71] It was hoped that a narrower definition would increase the number of settlements because it would signal to respondents that they would almost certainly be faced with a lawsuit in the event that a settlement attempt was not successful. [FN72]
  The Agency made new efforts to integrate charge processing and litigation activities at the office level. EEOC developed what it termed an "Early Litigation Identification" program. [FN73] The Early Litigation Identification program expanded individual charges that had class potential. [FN74] Under the Early Litigation Identification program, attorneys and investigators teamed up to develop likely litigation vehicles. [FN75] This represented a shift toward a more proactive stance in developing Commission litigation. [FN76]
  Finally, the Agency tried to enhance its program of EEOC‑initiated cases.  Previously, the EEOC had conducted its systemic work mostly by expanding individual charges filed with it. [FN77] Now each district office *15 desigated specialized units to develop and investigate systemic charges [FN78] through systematic analyses of data on employers' work forces. Also, the units were to prioritize cases based on potential for success, and to focus on local and regional employers with 500 to 2500 employees. [FN79] EEOC Headquarters staff conducted a similar program targeting employers with over 2500 employees. [FN80]
  The EEOC completed its reorganization in 1979. It now had twenty‑two district offices that had legal and investigative units and twenty‑seven area and local offices that reported to the district offices. During that period, it succeeded in reducing its charge inventory to between 30,000 and 40,000 charges. [FN81] Settlement rates increased from a low of 13% of cases before the rapid charge process went into effect, to a high of more than 50% of the cases in some offices. [FN82] Moreover, as one commentator observed, many of the settlements seemed to be more than cosmetic: in 1981‑1982, the average settlement dollar value in race, sex, national origin, and religion cases was $3763 and, in age cases, $15,398. [FN83]  According to a 1981 GAO report, the EEOC's organ‑izational reforms and new processes and procedures went a long way toward dealing with its problems and allowing it to enforce Title VII effectively. [FN84] The success of Norton's reforms was all the more impressive because her tenure began with yet another challenging increase in the Agency's responsibilities. Under President Carter's Reorganization Plan Number 1 of 1978, the EEOC was assigned responsibility for coordinating all equal employment opportunity issues and for enforcing the Age Discrimination in Employment Act and the Equal Pay Act. [FN85]
  There was also some criticism by the GAO. Most significantly, critics worried that the rapid charge process' emphasis on quick settlement was failing both employers and employees. There were accusations *16 that complainants with meritorious cases were being bullied into prematurely settling cases at less than their full value. [FN86] The GAO expressed concern that the system could unfairly pressure employers to settle nonmeritorious claims. [FN87] Some Agency staff complained that an emphasis on quick settlement of individual grievances was failing employees as a class, by de‑emphasizing remedies that systematically reformed discriminatory systems. [FN88] However, the Norton era marked the first time the EEOC had enjoyed a long period of stable manage‑ ment, and the Agency's performance significantly improved compared to the founding era.

C. The Thomas Era

  In May 1982, Clarence Thomas took over as Chair of the EEOC. Thomas quickly moved to undo the key reforms of the Norton era. The EEOC's reasonable cause standard remained "more likely than not," but a reasonable cause finding now required a determination that a charging party would likely prevail in litigation. [FN89] Furthermore, the rapid charge processing system was abandoned in favor of a return to a "full investigation" policy for all charges‑even those that appeared groundless at intake‑to determine whether there was reasonable cause to believe that the statute had been violated. [FN90] In addition, the EEOC announced that when it found reasonable cause it would only settle the case for "full relief" for the victim, presumably reducing the employer's incentive to settle. [FN91]
  These changes had their predictable effects. The proportion of complainants who received some type of settlement decreased dramatically. In 1980, 32.1% of all cases had been settled. In 1985, only 14.4% of all charges filed were settled. The proportion of complainants who received"no cause" resolutions increased drastically.  In 1980, 28.5% of all cases had received "no cause" resolutions. In 1985, 56.2% of all charges filed received "no cause" resolutions. The "full‑investigation" policy also lengthened the time taken to resolve charges. In 1980, it had taken an average of between 3 and 6.5 months from the filing of a *17 charge until disposition. In 1985, it took an average of between 6 and 7 months. [FN92] With the increase in case processing time, the backlog of cases increased. When Eleanor Holmes Norton was Chairman from 1977 to 1981, the backlog of 130,000 charges she inherited was reduced by 71%, or by more than 92,000 cases, in four years. [FN93] Under Thomas's tenure (1982‑1990), this trend reversed. In 1982, there were 33,417 backlogged charges. By 1985, the case backlog had already increased to 44,918. [FN94] Finally, litigation activity fell substantially, decreasing 22% between 1981 and 1985. [FN95]
  The results were so predictable that many critics assumed they were intended. Thomas, after all, was an avowed critic of the traditional approach to civil rights, [FN96] and he was accused of trying to reverse twenty years of progressive civil rights policies. [FN97] Moreover, his frequently ex‑ pressed concern for providing full and equal service to each charging party was seen as a cloak for a covert attack on the Agency's effectiveness. [FN98] Some support for this charge came from two GAO reports issued in the late 1980s. [FN99] The GAO concluded that many cases were not fully investigated and identified factors that contributed to in‑adequate investigations. In its words, 

    factors that may have contributed to less than full investigations included (1) a perception by investigative staff that EEOC was more interested in reducing the large inventory of charges than in performing full investigations, (2) disagreement *18 on EEOC's full‑investigation requirements, and (3) inadequate EEOC monitoring of state agencies' charge investigations. [FN100]
  The Agency's litigation efforts also came in for criticism in this period.  Professor Michael Selmi created a litigation data set from the EEOC's various public reports. [FN101] He found that the Agency filed 347 substantive lawsuits in fiscal year 1992. [FN102] Only 47 of these were class actions. [FN103] During the same year, 459 federal cases filed by the EEOC were resolved. [FN104] The vast majority (378) were settled before a final court disposition, at a median value that Selmi estimated to be $8332 for non‑class actions and $3158 for class action cases. [FN105] In the 48 cases de‑cided by a trial, the EEOC was successful in 27, or 56.3%. [FN106] Selmi's conclusions were distinctly unfavorable. He argued that the Agency was putting too many resources into litigating insignificant cases, and was not overall doing any better than the private bar in litigating fair employ‑ment law on behalf of aggrieved employees. [FN107]
  Similarly, in his examination of the extent to which the EEOC at‑tempted to combat pervasive practices of race‑based employment discrimination during the time period of 1973 through 1989, Professor Maurice E.R. Munroe observed that under Thomas's administration, the EEOC filed the highest average number of suits per year and had the highest litigation rate. [FN108] However, Munroe opined that the consequences of Thomas's "full investigation" policy on the EEOC's fight against discriminatory practices were exceedingly negative. [FN109] The policy required substantial extra resources. It diverted resources from attack‑ing systemic, unlawful behavior.  According to Munroe, the consequences were inevitable: during Thomas's administration the EEOC *19 initiated fewer investigations under its systemic program than it had during the previous administration, and its record of litigating unlawful practices or class suits deteriorated. [FN110]
  Thomas left the Commission in 1990, just as Congress was undertaking the most significant expansion of the Agency's workload since it became responsible for enforcing the Age Discrimination in Employment Act and the Equal Pay Act. EEOC was assigned to enforce Title I of the ADA, passed in 1990. Some commentators have suggested that the Civil Rights Act of 1991, which made available punitive and compensatory damages [FN111] and authorized jury trials for intentional discrimination cases, [FN112] may also have increased the number of claims filed with the EEOC by making cases more attractive to private attorneys. [FN113] In neither instance did Congress or the President see fit to substantially increase the Agency's budget. Even as Thomas's successors continued the full‑investigation policy, [FN114] the new jurisdiction brought an avalanche of new cases. The EEOC received 91,189 charges in the 1994 fiscal year, compared to 63,898 charges in the 1991 fiscal year‑a 42.7% increase. [FN115] Agency staff fell increasingly behind in dealing with the increased workload. The backlog in the 1994 fiscal year reached 96,945 discrimination charges, compared to 45,717 charges in 1991. [FN116]
D. The Present Era

  Gilbert Casellas was appointed EEOC Chairman in 1994. Consistent with the management theme of the new Clinton administration, and conferring an unusual degree of responsibility on his fellow Commissioners, *20[ FN117] Casellas set out to "reinvent" the EEOC as a more effective provider of complaint processing and litigation services. That fall, he created three task forces to examine three crucial issues for the EEOC: the future of the Agency's charge processing procedures, the adoption of an Alternative Dispute Resolution (ADR) system for processing some charges, and the state of EEOC's relationship with state and local FEPAs. The task forces submitted final reports to the Chairman in March 1995. [FN118]
  The report on charge processing produced quick and dramatic changes in EEOC practices. In April, the Commission adopted the Priority Charge Handling Procedures, which it began to implement during the summer of 1995. [FN119] The PCHP was the Agency's second rejection of a policy of making full investigations of every charge. Once again, new management at the EEOC had concluded that the Agency could not fully investigate, evaluate, and conciliate every case that came in the door, given the resources it had or was likely to get, and that the best way for the Agency to advance equal employment opportunity was to devote its limited resources primarily to the most significant and serious cases.

  The PCHP also represented the EEOC's most systematic effort to use the pool of individually filed charges as a source of high‑impact litigation. The policy was not only aimed at reducing the Agency's growing and aging backlog of charges, but also to use the Agency's charge processing system as a way to identify, investigate and ultimately litigate particularly egregious charges.

  Following the "reinventing government" model, the new policy entailed the explicit identification of goals and evaluation of the accom‑plishment of those goals. The PCHP contemplated written national and local enforcement plans that would facilitate a coordinated approach to the Agency's investigation, conciliation, and litigation activities. The plans, and the implementation of the PCHP itself, would be the measures against which Agency performance was judged. Released in February 1996, the National Enforcement Plan (NEP) identified three major categories of priorities: 

    *21 (A) Cases involving violations of established anti‑discrimination principles, whether on an individual or systemic basis, including Commissioner charge cases raising issues under the NEP, which by their nature could have a potential significant impact beyond the parties to the particular dispute . . . . (B) Cases having the potential of promoting the development of law supporting the antidiscrimination purposes of the statutes enforced by the Commission . . . . (C) Cases involving the integrity or effectiveness of the Commission's enforcement process, particularly the investigation and conciliation of charges. [FN120]
  The priority categories in the NEP included a series of priority subcategories.  Issues pertaining to the ADA were contained in a single priority subcategory of category B, law development cases. As stated in the NEP, a priority area of the EEOC was "[c]laims raising unresolved questions under the Americans with Disabilities Act regarding the meaning of 'reasonable accommodation' and the term 'qualified individual with a disability,' as well as the defenses of 'undue hardship' and 'direct threat."' [FN121]
  Following the release of the NEP, the district offices developed local enforcement plans (LEPs). [FN122] These were to establish administrative and litigation enforcement goals which, while tailored to the cir‑cumstances of each office, could be measured in a consistent manner. As originally envisaged, they were to provide a means of understanding local office practices and evaluating progress. They were also to provide a vehicle for making district directors and regional attorneys accountable for achieving realistic enforcement goals. When taken as a whole, they were to set forth a comprehensive national law enforcement program.

  Although the explicit enforcement plans were an important organizational tool, the core of the PCHP was the charge prioritization procedure itself. Under the PCHP, all cases were to be assessed for legal and evidentiary strength during or shortly after the charge receipt interview, when the complaining party presents the case to an investigator, and then placed in one of three categories. [FN123] Categorization was to be subject to change based on evidence obtained during any subsequent investigation (*22 though one purpose of categorization was to determine how much investigation a case should receive). [FN124]
  Category A charges were defined as charges that fall within the national or local enforcement plans, charges where it appears that further investigation will result in a finding of reasonable cause to be‑lieve that discrimination occurred, and charges where irreparable harm will result unless processing is expedited. [FN125] Yet, even A cases were to be subject to resource limitations. Among A cases, enforcement plan cases‑or those likely to have a significant impact on discrimination‑were to be considered the highest priority. [FN126]
  C cases occupied the other end of the spectrum. The policy stated that "[a] charge may be placed in Category C and dismissed when the office has sufficient information from which to conclude that it is not likely that further investigation will result in a cause finding." [FN127] Examples of cases that should be categorized as C cases, according to the policy, included charges outside the Agency's jurisdiction, "[c]harges unsupported by any direct or circumstantial evidence of discrimination, . . . [especially when] the CP [charging party] was in a position to have access to such evidence," "[s]elf‑ defeating charges," and "[c]harges where the allegations are not credible, including charges filed by repetitive charge filers." [FN128]
  The intermediate B category was comprised of cases rated as neither A nor C: 

    Many charges will initially appear to have some merit but will require additional evidence to determine whether continued investigation is likely to result in a cause finding. In addition, in other cases it will simply not be possible to make a judgment regarding the merit of the charge at charge receipt. In these cases, additional investigation will be needed, as resources permit, to determine whether these charges should be moved into Category A and given priority status or moved into Category C and dismissed. In addition to reclassification or settlement, Category B charges may be placed in suspense where CP [the charging party] has filed suit based on the issues raised in the charge. [FN129]
  *23 In addition to establishing the three‑tier classification system, the policy changed the allocation of decision‑making authority within the EEOC. The Agency has fifty different field offices that receive, investigate, and resolve charges.  Historically, the EEOC has been a highly centralized organization, with most decision‑making authority concentrated in EEOC Headquarters in Washington, D.C. The charge priority policy gave field office personnel more autonomy in making decisions about processing charges, "including discretion to decide the appropriate level of resources to be utilized for each charge and permitting settlement in appropriate cases." [FN130] This, according to the policy, was "fully consistent with the President's National Performance Review which supports reinvention based on stakeholder input, greater responsibility for front line staff, and reduced levels of administrative review." [FN131]
  Although the PCHP inevitably entails a less‑than‑adequate investigation for many complainants that are not categorized as A cases, the Commission was hopeful that the introduction of a major program of alternative dispute resolution would not only soften the blow, but also bring significant improvements to the services received by individual claimants. In October 1995, the EEOC announced that it would initiate a voluntary mediation program to handle some of its workplace discrimination charges. [FN132] Under the program, selected charges would be removed from the regular pool of charges and the disputants given an opportunity to meet together with a third party‑the mediator‑to discuss their problems and develop their own solutions. Participation would be strictly voluntary on both sides. Unlike the EEOC staff in the standard administrative investigation, the mediator would have no authority to judge the merits of the case. Nor could the mediator impose a settlement. The mediator was to act as a facilitator, rather than an inquisitor or judge. If the mediation succeeded, the charge would be formally closed. If it did not succeed, the charge would be returned to the regular pool of charges.

  There was considerable optimism about the potential of mediation. Vice President Gore, for example, said: 

    *24 Mediation can make a critical difference for everyone involved. Employers find that faster resolutions lead to better working environments‑ which increases employee morale and improves the bottom line. Employees find that they can discuss their concerns freely and openly, and find a fair resolution for their workplace problems. [FN133]
  As we discuss below, in the section presenting the study findings, mediation does seem to be making an important difference for ADA charging parties and employers.  Before presenting the study findings, however, we briefly describe the data we used for our detailed study of the reinvented EEOC.

III. Data

  We used four types of data in the study. First, we obtained data from the EEOC's computerized Charge Data System (CDS). [FN134] The EEOC requires its field offices and FEPAs to enter standardized information about each charging party and charge into the CDS. The CDS is used by the Agency to monitor and track processing and investigation of charges. [FN135] It is also used to prepare informational, management, and statistical reports. [FN136]
  Both EEOC field offices and FEPAs continuously enter and update information in the CDS. When data are entered and updated, one copy is stored in local CDS databases, while another is transmitted to a computer at EEOC Headquarters. [FN137] The latter computer consolidates the transmitted data, merging them into the national database which maintains data pertaining to discrimination charges. [FN138] The CDS identifies each charging party's impairment, race, national origin, gender, and *25 age. [FN139] It documents the filing and closing dates of charges as well as the EEOC office or FEPA where the charge was filed, investigated, and closed. It describes the issue(s) over which the charge was filed, the status of the charge (whether it is open or has been closed), and, if closed, whether there was a finding of "cause" or "no cause." For all charges closed, it records the specific charge outcome. Over the last several years, it has also been recording all offers both to charging parties and employers to participate in mediation, all responses to offers, and all mediation outcomes. The CDS data analyzed in this study consisted of all ADA employment discrimination charges filed with the EEOC (N=149,123) and the FEPAs (N=84,346) between July 26, 1992, (the effective date of Title I) and September 30, 2000. [FN140]
  Our second data set consists of information gathered from reviewing investigative files (N=782) in the course of site visits to ten EEOC field offices during 1998 and 1999. Investigative files include the charge itself, affidavits, charging parties' resumes, notification to parties, investigators' notes, investigative reports, and letters of finding. In abstracting information from these files, research team members completed a thirty‑five item instrument. The instrument was used to record characteristics of the charging party (type of disability or disabilities, work background, and occupation); filing and closing dates of the charge; the reason the charge was filed; the size of the employer named in the charge; [FN141] whether the charging party had an attorney; the charge categorization *26 decision; the evidence upon which the categorization decision was based; the outcome of the charge; and the reason or reasons cited by the EEOC for the outcome. [FN142] For some analyses, we relied solely on the data from the 782 investigative files. For others, we merged the data obtained from the investigative files with the matching CDS data.

  Our third principal data source was interviews with EEOC personnel. EEOC staff members (N=50) were interviewed during each of the ten site visits. Interview topics included (1) the structure of the intake process; (2) charge categorization decisions; (3) timing of charge classification decisions; (4) participation in charge categorization decisions; (5) investigatory processes for charges in different categories; (6) changes in charge receipt, charge investigation, and training policies since the PCHP took effect; (7) training of EEOC staff; (8) factors that facilitate charge processing; and (9) factors that impede charge processing. Staff members interviewed included office directors, other office managers, front‑line supervisors, attorneys, investigators, and support staff. In many instances, staff were reinterviewed to address questions that emerged during the examination of investigative files. Interviews were also conducted with six officials from EEOC Headquarters. Topics covered during the interviews were similar to those in interviews conducted with field office personnel. During the interviews at EEOC Headquarters, particular attention was paid to similarities and differences with responses provided by field office personnel.

  Finally, several types of written documents were examined. Annual budgets were reviewed to determine the ability of EEOC field offices to carry out adequate charge processing activities. Also, local enforcement plans were reviewed to obtain information about field offices' enforcement plan priorities.

  These data have at least three important limitations. The volume and outcome of discrimination claims are important, but limited, measures of the impact of a civil rights statute, and so our study does not support broad conclusions about the extent to which the ADA has had a positive impact on the lives of people with disabilities.  The most important effect of the ADA would be an improvement in the well‑being of people with disabilities, including not simply their socio‑economic status but also their sense of efficacy and their experience of *27 stigma. [FN143] The incidence of discrimination is also an obviously important measure, but an elusive one: there are almost no data on how frequently discrimination occurs among people with disabilities or other protected classes. [FN144]
  *28 The second limitation is the lack of any objective measure of the merits of the cases the EEOC processes. Ideally, the Agency could be judged by how well it distinguishes cases in which discrimination has occurred from cases in which it has not, and by how closely the remedies the EEOC delivers conform to the damages suffered by the charging party. In the inevitable absence of such a measure, [FN145] we cannot directly assess whether the Agency is correctly applying the PCHP or securing just outcomes for charging parties and employers.

  Finally, our data do not allow a full assessment of the costs and benefits of the EEOC's litigation program. Although the data on decided ADA cases shows that very few plaintiffs are succeeding, the EEOC has in the past settled a high percentage of its cases and may be securing substantial relief for individuals and promoting general compliance through its activities in court.

IV. Describing the ADA Charge Process and Charge Outcomes of the EEOC and FEPAs: Procedures and Basic Statistics

  In this part, we present a procedural and statistical portrait of the ADA charge process at the EEOC. The presentation is organized around the four distinct phases of the administrative charge process: Charge Receipt, Investigation, Determination, and Conciliation. Figure 1 portrays these phases and the possible outcomes during each phase. We then offer a summary of the benefits received by charging parties who have filed ADA charges at the EEOC and conclude with a brief overview of FEPA and federal court ADA data.

*29 Figure 1

Four Phases of EEOC Process: Primary Outcomes

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE  

A. Charge Receipt: The Cases

  ADA Title I cases begin with the filing of an administrative charge. Charges can be filed in person or by telephone or mail. Individuals may contact any one of fifty‑one EEOC field offices [FN146] or a FEPA. [FN147] Charges may be filed under more than one statute (e.g., the ADA and Title VII), more than one issue (e.g., lack of a reasonable accommodation and discharge) and more than one disability (e.g., back impairment and depression). In our study period between July 26, 1992, the effective date of Title I, and September 30, 2000, 149,123 charges were filed and closed with the EEOC under the ADA.

  *30 The EEOC has fifty‑one offices in thirty‑two states, the District of Columbia, and Puerto Rico. [FN148] There are four types of offices: district, area, local, and field. Notwithstanding their different designations, all are commonly called field offices, a term this article often applies in referring to all of these offices. All fifty‑one offices receive, investigate and close administrative charges. They differ, however, in their supervisory responsibilities, size, and in‑house attorney capacity.

  The EEOC's twenty‑four district offices have supervisory responsibility for area and local offices. District offices are headed by district directors who are responsible for all staff in the district office except those in the legal division.  The legal division staff is supervised by an individual who is referred to as a "regional attorney," who, in turn, is supervised by the General Counsel at EEOC Headquarters in Washington, D.C. [FN149] In addition to their litigation responsibilities, in‑house staff attorneys provide legal advice and guidance to other staff members in their office as well as to staff members in area and local offices within their district.

  The eighteen area offices are smaller than the district offices, and the eight local offices are the smallest offices. During the time of our data collection, neither area nor local offices had in‑house attorneys. [FN150] Although area and local offices are under the direction of a district office, each area or local office has a director who provides overall direction, coordination, and leadership support to the office. [FN151] There is also a Washington, D.C., field office that receives, investigates, and re‑solves individual charges and conducts litigation. It is headed by its own director who, in turn, is under the direction of the Office of Field Programs in Washington, D.C.

  All EEOC field offices follow the same general charge processing procedures.  [FN152] A potential complainant arriving at or calling an EEOC office goes through a charge receipt interview with a field office staff member. [FN153] The interview focuses on the type of business and ap‑proximate size of the employer in question, the basis or bases of the discrimination the charging party alleges to have experienced (e.g., disability, *31 race, color, sex, religion, age, national origin, retaliation for having filed a charge), the date of the alleged discrimination, details about the alleged discrimination, details about the charging party's disability (i.e., how it affects major life activities, how the employer relied upon the record of the charging party's disability, or how the employer regarded the person as disabled), and the existence of witnesses to the alleged discrimination. If a charge is filed by mail, the charging party needs to provide the same information that is gathered in the charge receipt interview. [FN154]
  Field offices have flexibility in how to structure their systems for conducting interviews. Generally, the charge receipt interview is conducted by an EEOC investigator. Most offices use a rotating system of investigators to handle their office's charge‑receipt responsibilities. For example, an office with eight investigators might organize its investigators into two teams, each of which has charge‑receipt responsibilities every other week. An office of twenty investigators might have five teams, each of which handles charge‑ receipt one day a week.  Sometimes, field office personnel other than investigators conduct the interview. In small offices, it is more difficult to implement a rotational system, so an investigative support assistant who provides clerical and in‑vestigative assistance may conduct charge receipt interviews and serve as a regular member of the charge receipt team. Alternatively, supervisors may be included as regular members of charge receipt teams. Also, on any given day, more people may wish to file charges than available charge receipt investigators can handle, so supervisors might help out with charge receipt interviewing. [FN155]
  The charge receipt interview, which lasts from one to threehours, is probably the single most important element of the charge process for the complaining party. It is the one guaranteed period of direct contact with EEOC staff, and under the PCHP it is typically the only opportunity the complaining party has to make his or her case before it is given a priority category. Thus, to receive a high priority, the charging party must use the interview to try to convince the intake staffer that he or she is probably protected by the ADA, [FN156] and can, or will be able to, *32 make a credible case of discrimination. Based on what the charging party brings forward, the EEOC staffer helps the complainant frame his or her complaint, both legally and factually. Because most cases receive limited EEOC investigation, the evidence that the complaining party produces in the initial interview, together with the employer's response to a pro forma request for information from the EEOC, usually constitutes the entire record on which the complainant's side of the story will be evaluated. From the EEOC's point of view, the interview is also seen as an opportunity to educate the complaining party about the law and the process, and to provide some degree of individualized counseling based on the apparent merits of the complaint. [FN157]
  ADA claims have been based on a broad range of disabilities. Of the charges filed and closed with the EEOC, individuals with one of four impairments comprised nearly half of those filing. The four impair‑ments most commonly cited in our study period were back impairments (15.5%; n=23,133), psychiatric impairments (13.1%; n=19,468), neurological impairments (10.1%; n=14,995) and impairments related to extremities (i.e., loss of limbs or digits or nonparalytic orthopedic im‑pairments of hands, legs, feet, and shoulders) (10.0%; n=14,883). Any one of the many other specific impairment classifications represented no more than 4% of all charges filed. [FN158]
  During or immediately after the charge receipt interview, the charge is prioritized into one of three priority categories. As discussed above, A charges are the highest priority cases and are supposed to receive "appropriate investigation" within resource constraints. B charges are to *33 receive "additional investigation" as resources permit. C charges are to be dismissed. Between July 1, 1995, when prioritization began in full, and September 2000, among all charges categorized 17.3% (n=20,793) were categorized as A, 57.5% (n=69,239) were categorized as B, and 25.3% (n=30,428) were categorized as C. [FN159]
  A cases are usually further subdivided into A1 or A2 cases. [FN160] A1 cases are those considered to be "litigation worthy." Typically, they in‑clude Commissioner charges, address National Enforcement Plan (NEP) or Local Enforcement Plan (LEP) issues, or present a possible cause finding with litigation potential. A2 charges are those in which it seems likely that further investigation will result in reasonable cause to believe that discrimination occurred but which probably are not worthy of litigation. [FN161] As we discuss further in the next Part, charge categorization differs dramatically among EEOC offices; the percentage of cases given an A categorization, for example, ranges from a low of 4.9% to a high of 36.6%. [FN162]
B. Investigation

  During the investigation phase, the EEOC investigator collects the evidence that will constitute the record in the case. The EEOC has the authority to request relevant information from the parties and interview witnesses. [FN163] In theory, the investigation is neutral; the investigator's role is to collect information from both the employer and the employee in an effort to develop a complete and balanced account of the facts. In practice, however, it is the charging party who bears the burden of proof; and it is the employer and its other employees who possess most of the relevant evidence. Like discovery in a civil case, the investigation has a decisive impact on the settlement value and the complainant's chances of receiving a favorable judgment on the merits.  Our study found that under the PCHP most cases receive little or no investigation *34 beyond what is gathered at the charge receipt interview and in response to a pro forma request for information sent to the employer.

  EEOC policy requires field offices to send written notification of all charges to the employer within ten days of filing. [FN164] At the same time, offices are to ask the employer involved in all A cases and most B cases to submit written information pertinent to the charge and to the employer's business operations, as well as to the identity of witnesses and other potentially aggrieved individuals. Because field offices are encouraged to dismiss C cases quickly, requests for written information are not typically sent to employers involved in C cases.

  While A cases are to receive the most thorough investigations, the charge priority policy stipulates that "[w]ithin resource constraints, enforcement plan [A1] cases are the highest priority." [FN165] Indeed, the investigative files suggest that most A1 cases receive extensive and well thought‑out investigations. We found that A1 investigations typically consist of a notification of the charge to the employer, a request for information from the employer (e.g., personnel records and other written information about business operations and employment processes), a review of information furnished by the employer, one or more requests for further information from the parties, assessments of the credibility of the information, and analyses by office attorneys of key legal issues presented by the case. Frequently, they also involve site visits to the employer and interviews with witnesses.

  The investigative files we examined indicated that similarly thorough investigations are frequently conducted for A2 cases. The files showed, however, that for some A2 cases and most B cases, little or no investigative activity follows the receipt and review of the employer's response to the request for information.  Instead, what seems to happen is that the employer presents a more or less convincing case that the investigator accepts at face value. We found many cases that were closed with an investigator's memorandum that simply repeated the points made in the employer's documentation. For example, one investigative file contained a letter in which the employer wrote that he did not discriminate against a charging party with epilepsy. According to the employer, the charging party was fired because of a history of repeated misconduct at the workplace. The employer reported that there had been many complaints about the charging party, ranging from *35 major to minor. In his letter, the employer described the complaints that had been made by co‑workers and supervisors. The file, however, contained no copies of written complaints. Nor was there any indication in the file that the investigator had attempted to verify the employer's assertions. Nonetheless, the investigator's memorandum said that the charging party had a history of repeated misconduct at the workplace, that the employer had received many complaints from co‑workers and supervisors about the charging party's misconduct, and that the employer had terminated the charging party based on her misconduct, not her epilepsy.

  As in civil discovery, the investigation phase is often the occasion for settlement. At any time during the investigation phase, Title I charging parties can settle their charge with the employer, either with the help of the EEOC or independently. Case resolutions which are the result of bilateral negotiations between the parties, and which do not involve the EEOC as a signatory, are referred to as "withdrawal with benefits" resolutions. Case resolutions in which the EEOC has participated in negotiations and signed the settlement agreement are referred to as "settlements." Both types of resolutions are classified by the EEOC and this study as beneficial outcomes for charging parties, based on the assumption that most individuals do not settle a charge without receiving some kind of benefit from the employer for doing so. As of September 30, 2000, 5.1% (n = 7537) of Title I charges filed and closed by the EEOC resulted in withdrawal with benefit resolutions and 5.5% (n = 8238) in settlements.

  All ADA Title I charges must be filed initially with the EEOC or a FEPA, but charging parties can in due course request a "Right‑to‑Sue" letter from the agency and file a lawsuit in state or federal court. [FN166] *36 When the EEOC issues the Right‑to‑Sue letter, it closes the administrative case.  More than one‑fifth of all the ADA claimants filing with the EEOC during our study period chose to abandon their administrative claims during the investigation phase in order to receive a Right‑to‑Sue letter.

  As of September 30, 2000, 19.1% (n=28,431) of Title I charges investigated by the EEOC were resolved by right‑to‑sue closures. As Table 4 shows, however, the percentage of right‑to‑sue closures has steadily declined from 27% to 10.5% in late 2000, probably in large part because the PCHP has resulted in quicker charge processing times. [FN167] At any time during an investigation, the EEOC may dismiss a charge for a variety of other administrative reasons, such as an inability to locate the charging party, or a finding that the employer is not covered the by law. As of September 30, 2000, 12.3% (n=18,347) of Title I charges filed with the EEOC resulted in these other types of administrative closures (i.e., all administrative closures excluding right‑to‑sue closures).

  Mediation is an increasingly common part of the investigative phase. After several years of experimentation and small‑scale efforts, the Agency in 1999 incorporated mediation into the charge process in all its offices. [FN168] Under this program, most charging parties whose charges are *37 categorized as B, some charging parties whose cases are categorized as A, and an occasional charging party whose case is categorized as C are invited to participate in mediation. If the charging party accepts the invitation to mediate, his or her charge is removed from the regular pool of charges and the employer is invited to participate in the mediation. If the employer also agrees, the parties meet together with a third party‑the mediator‑to discuss their problems and develop their own solutions. [FN169]
  During the period of our study, mediation data had not yet been entered into the EEOC's Charge Data System. However, the EEOC told the National Council on Disability that since the inception of the mediation program in 1996 through the 1999 fiscal year, over 7300 charges had been resolved through mediation. [FN170] Most mediation participants appear to be satisfied with the program. Under contract with the EEOC, an evaluation was recently conducted of the EEOC's mediation program. The evaluation queried mediation participants about their satisfaction with the program. According to the evaluators, "[b]oth the participant groups‑charging parties and respondents‑gave high marks to the various elements of the EEOC mediation program." [FN171]
  We have recently conducted an analysis of the mediation data in the CDS, using data from the time period of January 1, 1999, through June 30, 2000. The mediation program has indeed brought benefits to a large percentage of ADA charging parties that participated in mediation. Mediated charges can either result in settlements or what the EEOC *38 refers to as "mediation failures." Those that result in mediation failures are withdrawn from the EEOC's mediation program and returned to the Agency's regular pool of charges for investigation. Between January 1, 1999, and June 30, 2000, a total of 3277 mediations were held involving ADA cases. Of these, 62.2% (n =2039) resulted in settlements and 37.8% (n=1238) in mediation failures.

  Moreover, slightly more than three‑quarters (76.6%) of the mediated settlements resulted in direct monetary benefits for ADA complainants. For those mediations resulting in actual monetary benefits for ADA complainants, the median actual benefit was $4883.

  It is also important to note that, as Table 5 shows, mediation has helped the EEOC raise its predetermination settlement rate. In particular, after the EEOC began implementing the PCHP, there was initially a very large decrease in predetermination settlement rates (from 6.2% in the period of July 26, 1992, through June 30, 1995, to 3.2% in the period between July 1, 1995, through December 31, 1995). Since then, the predetermination settlement rate has slowly risen (to 9.6% in the period from January 1, 2000, to June 30, 2000), although it subsequently dropped (to 7.5% in the period of July 1, 2000, through September 31, 2000). However, this 7.5% predetermination settlement rate is still higher than the rate of the July 26, 1992, through June 30, 1995, time period. It seems likely that as the Agency's mediation program continues to expand, so too will its predeterimination settlement rate increase.

C. Determinations

  After reviewing the information obtained from the parties during the course of the investigation, the EEOC field office director makes a determination about whether or not there is reasonable cause to believe that discrimination occurred. [FN172] The standard for determining reasonable cause continues to be whether it is more likely than not that a violation of the law has occurred. However, it is no longer subject to the additional management requirement that a complainant would probably prevail in litigation (as it was in the Thomas era), or that the case overall justifies litigation (as it was in the Norton era). It also is not to be related to a determination that the complaint falls within either the *39 national or local enforcement plans or that there are sufficient resources to litigate the charge. Rather, as former EEOC Chairman Gilbert Casellas explained in a memorandum to field office directors and regional attorneys, "the operative question is simply whether the issuing director concludes that there is a reasonable belief that it is more likely than not that violations of one or more of the statutes have occurred." [FN173]
  As of September 30, 2000, 5.2% (n=7792) of all Title I charges closed by the EEOC resulted in "reasonable cause determinations" and 52.8% (n=78,778) of all Title I charges filed with the EEOC resulted in "no cause" determinations. Because once a charging party receives a reasonable cause determination, the EEOC actively tries to help him or her receive a settlement from the employer, reasonable cause determinations are potentially beneficial for charging parties. "No cause" determinations are nonbeneficial for charging parties because a "no cause" determination stops the Title I charge process. Parties who re‑ceive "no cause" determinations receive a Right‑to‑Sue letter and can go to court. Because so many of them receive very little investigation, one cannot assume that no cause cases are without merit. An unknown number of charging parties who receive a no cause determination subsequently file lawsuits. Data on the outcomes of court cases are sparse, as we discuss below.

  The determination is an important point in the process for the charging party.  The PCHP requires staff to counsel charging parties after the determination is made, exercising substantial care to explain the basis of the determination and charging parties' private enforcement options. [FN174] The charge priority policy states that options for communicating the determination and charging parties' private enforcement options include in‑person interviews, telephone or conference calls, a written statement, or a referral to a private attorney or a civil rights or advocacy organization. [FN175] The files showed, however, that determination counseling following a "no cause" determination is the exception, not the rule. What usually happens is that the charging party receives a form indicating that the investigation failed to disclose a violation.

*40 D. Conciliation

  Conciliation, the final phase of the administrative charge process, marks the point at which the Agency changes from fact‑finder to advocate for the charging party whose case presents reasonable cause to believe that the employer did violate Title I. [FN176] EEOC investigators now try to help charging parties win substantial relief. Conciliation that results in settlement is classified as "successful conciliation." Con‑ciliation that fails to result in settlement is classified as "unsuccessful conciliation." Only 5.2% of Title I charges closed by the EEOC as of September 30, 2000, reached the conciliation stage: 1.8% (n=2652) were successfully conciliated, and 3.4% (n=5140) were unsuccessfully conciliated. Among those charges resulting in reasonable cause determinations, i.e., those actually eligible for conciliation (n=7792), only 34% (n=2652) were successfully conciliated. Thus, in 66% of the cases involving an EEOC judgment that there was reasonable cause to believe a violation had occurred, charging parties still did not receive a beneficial outcome from the EEOC. [FN177]
  The EEOC has the authority to litigate individual charges when conciliation attempts fail to result in settlements. [FN178] However, based on the recommendations of the 1995 Charge Processing Task Force, the EEOC has separated cause findings from litigation decisions. Thus, not all "reasonable cause" cases that result in unsuccessful conciliations are considered litigation‑worthy.  Instead, the EEOC now selects the cases it will litigate, employing the goals set forth in the National and Local Enforcement Plans and the principles expressed by the Charge Processing Task Force. [FN179] Individuals whose charges resulted in unsuccessful conciliation efforts which the EEOC does not litigate are issued Right‑to‑Sue letters and can go to court. [FN180]
*41 E. Outcomes in Summary

  The EEOC's Charge Data System tracks three types of benefits resulting from charge closures. "Actual monetary benefits" are provided by an employer to the person making the complaint or a group of similarly situated employees through back pay, compensatory damages, punitive damages, or other monetary awards. "Projected monetary benefits" are remedies to be provided by an employer during a one‑year time period through hiring, promotion, reinstatement, or other accommodations that would bring monetary returns. Examples of "non‑monetary benefits" provided by employers include providing a charging party with a positive job reference, a reasonable accommodation, referring a charging party to a job, providing a charging party or a group of similarly situated individuals with union membership, or posting anti‑discrimination notices in an employment setting. Charging parties may receive more than one type of benefit from their charge closure.

  Table 1 shows the actual, projected, and nonmonetary benefits resulting from charges closed by EEOC offices in the three types of situations resulting in beneficial outcomes: withdrawal with benefits, settlement, and successful conciliation. It also reports the percentage of total cases that received each type of benefit. For actual and projected benefits, the table presents both the means and medians for only those cases that received that specific type of beneficial outcome. [FN181]
  Table 1 shows a substantial difference in the remedies obtained between withdrawal‑with‑benefit closures and settlement closures. Withdrawal‑with‑ benefit closures obtained more money on average ($23,504 compared to $13,221 per closure), while settlements were more likely to include nonmonetary benefits (39.1% compared to 29.7%).

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE  

  The higher mean awards ($33,826) for successful conciliations show that some of these cases resulted in very high monetary benefits. However, cases that were successfully conciliated by the EEOC had median actual benefits that were not much higher than the figure for withdrawal with benefits, and had projected monetary benefits that were less than *42 the figure for withdrawal with benefits and settlements. [FN182] This is somewhat surprising, as these cases had been thoroughly investigated and found by the Agency to have merit. Equally interesting is the finding *43 that a smaller percentage of these cases receive actual monetary benefits than either settlement or withdrawal‑ with‑benefits cases, and that the difference is even greater for projected monetary benefits. Indeed, a conciliation is more than twice as likely to result in nonmonetary benefits than is a withdrawal‑with‑benefits closure. The investigative files revealed that one important reason for this finding is that the statistical data misrepresent some of the reasonable cause findings. In particular, the files showed that many of the cases recorded as reasonable cause determinations in the EEOC's computerized Charge Data System are actually Agency determinations that there was reasonable cause to believe that the respondent committed an illegal practice (e.g., not having an EEO sign posted, having an illegal written policy) but that there was not reasonable cause to believe that the charging party was subject to discrimination. In such cases, respondents frequently agree to terminate the illegal practice (e.g., to post an EEO sign or to correct a written policy) but not to provide charging parties with any beneficial outcome.

F. EEOC Processing of ADA Charges Relative to Other Types of Charges

  In addition to Title I, the EEOC has responsibility for processing charges brought under Title VII of the 1964 Civil Rights Act, the Age Discrimination in Employment Act, and the Equal Pay Act. These statutes, protecting different employment rights based on different worker traits, were passed at different times and have been independently interpreted by courts. [FN183] Data were analyzed to compare the resolutions of charges brought under all four laws. Table 2 presents the results of this analysis.

  The striking feature of Table 2 is the similarity of outcomes among all the statutes that the EEOC enforces. If EEOC outcomes are an accurate measure of the merits of the cases submitted to it, these figures can inform the debate about whether the ADA, with its flexible definition of disability, has encouraged groundless or vexatious litigation. [FN184] *44 Nearly half of all ADA claims are found not to present reasonablecause to believe discrimination occurred, and most claimants do not receive benefits, but the outcomes for the ADA are about the same as, if not more favorable than, those obtained under Title VII and the ADEA. If the ADA promotes frivolous litigation, it does so no more, and indeed even somewhat less, than other more traditional civil rights laws.

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE  

  As we explain at length below, however, the EEOC does not fully investigate most of the cases it receives, and so the distribution of case outcomes in Table 2 does not reflect a careful evaluation of each case. *45 Nor is it self‑evident that the rate of meritorious cases should be so similar in spite of the different populations and varieties of discriminatory animus that the statutes serve. A more parsimonious explanation is that the EEOC charge handling process, which is the same for all statutes, is the cause of the homogeneity in results. If charge outcomes are driven not by the merits of the cases but by the imperatives of the EEOC's procedures and priorities, it is possible that there are substantial differences in the rate of meritorious cases in the charge pools of each of the statutes that are simply not detected because the Agency only investigates the most immediately promising cases filed under each statute.

G. FEPAs

  People can file Title I claims with state and local Fair Employment Practice Agencies (FEPAs) that have executed work‑sharing agreements with the EEOC. The FEPAs enforce anti‑discrimination laws in states and localities that are similar to the federal anti‑discrimination laws. There are 125 FEPAs in 48 states, the District of Columbia, Puerto Rico, and the Virgin Islands. Usually, an individual may file a charge with either the EEOC or a FEPA. Either way, the charge is considered "dual‑filed" under both the ADA and the applicable state or local law. FEPA investigations of charges that are dual‑filed under the ADA or other federal employment discrimination laws are carried out under contractual arrangements with the EEOC.  Thus, the EEOC maintains oversight responsibility for the work FEPAs conduct. [FN185] While the fifty‑one EEOC offices handle most Title I claims, an additional 112,434 cases, representing 44% of the 254,130 total Title I charges received, were filed with state and local FEPAs during the study period. FEPAs are more numerous and are often geographically closer to complainants than EEOC field offices.

  Table 3 sets out the outcomes of Title I cases closed by the EEOC and FEPAs during the study period. [FN186] There are some striking differences. FEPAs had lower rates of administrative closures, largely because only 5.4% of FEPA charging parties requested an immediate *46 Right‑to‑Sue letter, compared to 19.1% of EEOC filers. Individuals who filed with a FEPA were almost twice as likely to secure benefits than people who filed with the EEOC. The big difference between FEPAs and the EEOC was in the higher rates of withdrawal‑ with‑benefits closures and settlements in the state and local agencies.  The percentages of successful conciliations were similar between FEPAs and the EEOC, though FEPAs had a much lower percentage of unsuccessful conciliations. Using the data from Table 3, we calculated that the rate of successful conciliation (successful conciliations divided by the total number of conciliations attempted) for EEOC offices was 34%, compared to 85% for FEPAs.

  Individuals who brought their Title I charge to a FEPA were more likely to win benefits, but the monetary value was much lower than that obtained through the EEOC.  During the period of our study, the mean and median actual monetary benefits from FEPAs were $8743 and $2500 respectively, compared to $19,538 and $6000 at the EEOC.  Fewer than 10% of FEPA closures received projected monetary benefits.

  It is unclear what the differences between FEPAs and EEOC field offices mean.  Several interview respondents suggested that most FEPAs try to hold early, in‑person meetings with the charging party, the employer, and a FEPA investigator in order to achieve negotiated settlements. According to these respondents, this process results in many small nuisance settlements agreed to by employers even in cases where the charges probably lack merit. While our results lend support to these respondents' viewpoints, additional research is required to understand the extent to which most or all FEPAs emphasize rapid charge resolutions to achieve settlements as opposed to in‑depth investigation of discrimination charges.

*47 Table 3
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H. Court Outcomes

  Although very little is known about the outcomes of Title I cases filed in court, data are available about the outcomes of that subset of Title I cases that were filed in federal courts and concluded with a published or obtainable unpublished opinion.  These incomplete data provide at least some context for beginning to assess the outcomes of the ADA Title I judicial process.

  The staff of the ABA's Mental and Physical Disability Law Reporter has identified all ADA cases in state and federal courts in which an opinion has been written and published officially or by LEXIS or Westlaw. [FN187] There were just over 2037 such decisions between 1992 and *48 the end of 1999. As of December 31, 1999, there had been 1361 final merit decisions in cases. We have no data on the number of cases that were filed, nor any information about cases that were settled or abandoned. If we assume that the majority of cases settle, [FN188] then the total number of cases filed must be at least twice the number of closed cases identified by the ABA studies.

  The vast majority of the cases whose outcome is set out in a judicial opinion have been decided in favor of the employer. Out of 760 final decisions through the end of 1997, the employer prevailed in 92% of cases. [FN189] In 1998, the overall employer win rate climbed to 94.4% of 297 merit decisions. [FN190] The most recent report covering court decisions in 1999 showed that the employer win rate climbed further to 95.7%. [FN191] In absolute terms, this produces the initially astonishing finding that over the life of the ADA up to 1999, only eighty‑nine individuals with disabilities can be shown by judicial opinion evidence to have obtained a benefit by filing a Title I lawsuit. Like the administrative system, the court system exhibits geographical variations in outcome, though they are not as extreme. [FN192]
  Some temporizing is in order, however. In spite of the important work of the Mental and Physical Disability Law Reporter staff, the courts are something of a black hole for Title I data. An enormous number of complainants are being lost between the Right‑to‑Sue letter and the judicial *49 opinion. Of the 233,469 Title I complaints filed and closed with the EEOC or a FEPA, 195,657 (84%) were closed without benefits. The charging parties in all these cases were entitled to file lawsuits. The judicial opinion data account for only a little more than 2000 different cases. Assuming another update of lawsuits with court opinions may yield an additional 300 to 400 cases in the first nine months of 2000, data on lawsuits filed under the ADA would still account for less than 2500 out of a possible 196,657 charges that could have been filed. Clearly there are enormous gaps in our knowledge of how the Title I dispute resolution process as a whole is working. [FN193]
V. Explaining the Work of the EEOC: A Model

A. A Model of EEOC Outcome Factors

  Our primary goal in this study was to explain how the EEOC's administrative charge process translates the promises of Title I of the ADA into appropriate case resolutions for charging parties and employers. Since the early 1970s, policy researchers and analysts have been developing theories about the all‑ too‑frequent gap between the promise of public policies and their implementation. [FN194] Implementation is a *50 complex political process, strongly affected by the negotiations and compromises leading to policies and the "policy transformation" activities that produce outcomes through the day‑to‑day application of those policies in specific settings. [FN195] Like any legal process, implementation *51 reflects (and reciprocally influences) broader cultural norms about law and the attitudes and behavior of people participating in the process. [FN196]
  Our theoretical framework synthesizes two strains in implementation and socio‑legal theory. One set of theories views policy implementation by government agencies from the top down. "Top‑down" theories have focused on the upper levels of the federal system to explain the problems that arise during implementation. [FN197] The top‑down model assumes that the decisions, goals, resources, and leadership of actors at the top of judicial, legislative, or administrative hierarchies are the most important factors affecting implementation activities and outcomes. Top‑down research assesses the development, substance, and dissemination of high court decisions, formal legislative and administrative policies, and managerial directives related to broad outcomes, without addressing the diverse mechanisms producing the effect.

  Although top‑down questions are important, more recent work has emphasized other factors. Professor Stephen L. Percy explained that the policy implementation process consists of three types of activities: (1) policy refinement activities aimed at developing guidelines and clarifying procedures and practices related to the administration of programs; (2) policy diffusion activities that communicate refined procedures and practices to the administrative agents responsible for providing benefits, services, and protections; and (3) policy execution activities that consist of the activities performed by administrative agents for the purpose of distributing services, benefits, and protections. [FN198] Policy refinement and diffusion tend to be mostly "top‑down" activities, but policy execution reflects the day‑to‑day needs and decisions at the bottom of the organization, where implementation personnel interact with individuals, groups, or organizations to achieve policy objectives. [FN199] In the EEOC, *52 field office investigators are the main implementation personnel who interact with Title I complainants.

  Consistent with Percy's analysis, studies that focus on actual policy execution have increasingly employed a "bottom‑up" approach. [FN200]  Such studies analyze policy transformation efforts by implementation personnel who actually deal with the public, and external influences on those efforts, in order to understand how programs work to produce outcomes. In essence, they investigate how short‑term outcomes result from the way in which organizations execute top‑down policies. The bottom‑up approach is consistent with leading work in sociology and anthropology of law within institutions and societies, which emphasizes decisions of street‑level administrators and the choices, attitudes, capacities and characteristics of individual claimants in formal dispute proceedings. These studies find that both claimants and administrators bring their capacities, statuses, attitudes and values with them to a dispute, and therefore that social and attitudinal factors are crucial to the operation and outcomes of any system of dispute processing.

  We aim to account for three specific outcomes in our model: (1) whether or not a claimant receives benefits; (2) if so, what type and in what amount; and (3) whether or not there is a finding of reasonable cause. Individuals who file Title I claims can win monetary or nonmonetary benefits through withdrawals with benefits, settlements, or successful conciliations. We also include reasonable cause findings as an important outcome measure, because a finding of reasonable cause represents the EEOC's determination that the charging party's case had merit.

  *53 This section describes factors associated with receiving each type of outcome. In calculating overall benefits, we employed a straightforward strategy aimed at determining the rate at which claimants filing cases can expect to benefit: we divided the sum of withdrawal‑with‑benefits, settlements, and successful conciliations by the total number of closed charges. As the charge process goes forward, however, claimants gradually drop out as their cases are resolved, and therefore become ineligible for other resolutions. To provide a more accurate picture of the rate at which claimants receive benefits that are contingent upon remaining in the process (i.e., predetermination settlements, [FN201] cause findings, and conciliation), we employed an adjusted formula that took into consideration only those cases that were still in the system at the time these outcomes occur. [FN202]  Overall rates presented in EEOC and recent National Council on Disability reports on the ADA often underestimate rates, particularly predetermination settlement and cause rates, by including cases that have purposely opted out of the system or did not get far enough along to have any type of EEOC ruling. [FN203]
  We selected explanatory variables for inclusion both on the basis of our theoretical framework and the availability of data. As Figure 2 shows, top‑down factors set the background for policy execution. These factors include the PCHP, Agency leadership, and EEOC resources.

  Bottom‑up theory predicts that the local execution of Title I complaint processing will vary and that this variation will influence who receives benefits and the type and amount of benefits received. Our model uses office location as a proxy for any variance in the office culture of EEOC offices that would affect the way in which top‑down activities are interpreted. Bottom‑up theory also predicts that variation in benefits hinges on the personnel (mostly investigators) who interact with complainants during the complaint handling process as well as on other field office personnel involved with day‑to‑day decision making about *54 ADA charges (investigative support assistants, front‑line supervisors, office attorneys, managers).  Investigators (or other personnel in some offices) determine the way a charge gets categorized which, in turn, is highly related to charge outcomes.
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  Complementing these "institutional" bottom‑up factors, our model emphasizes the bottom‑up role of claimants in the process by incorporating individual and charge characteristics. It is by now a commonplace notion that people with certain types of disabilities are harmed in their daily life activities by myths, stereotypes, and stigmas associated with their impairments. Socio‑legal research and theory alike consistently hold that actors in the federal government system do not shed their socialization at the agency door, but rather carry with them the same attitudes and prejudices found in the population at large. [FN204] Our model suggests then that negative attitudes about individuals with certain types of impairments will have a pervasive influence on behaviors within the system, and hence will influence outcomes. In addition to claimants' impairments, other individual and charge characteristics that are incorporated in our model include claimants' demographic characteristics, issues over which charges are filed, whether the charging party has an attorney, the strength of a charging party's evidence, and the employer's industrial sector.

  Data on these eleven factors were derived from four different sources. Six of them‑how charges are categorized, the charging party's impairment, the charging party's demographics, the issues over which charges are filed, the employer's industry sector, and the office where charges are filed‑were identified from the EEOC's computerized Charge Data System and corroborated with the investigative files. One‑‑representation by an attorney‑was identified from the investigative files. Two‑‑the strength of evidence and issues related to field office staff‑were identified from the investigative files and interviews with EEOC staff members. Leadership skills of EEOC Headquarters officials were identified solely through interviews.  Lastly, resources available to the EEOC were identified from an examination of EEOC annual budgets.

*55 B. Top‑Down Factors

1. Priority Charge Handling Procedures

  The most important single top‑down factor, and the most important factor overall affecting outcomes, is the Priority Charge Handling Procedures. The PCHP was intended to reduce case backlogs while focusing scarce Agency resources on the strongest cases. By some measures, it has clearly succeeded. Because there is no longer an attempt to conduct full investigations of every discrimination charge, the EEOC has been able to reduce its inventory of charges. At its peak in early 1995, the Agency's backlog of ADA cases alone exceeded 23,000. Since the implementation of the PCHP, the pending charge inventory steadily decreased to an estimated 8000 cases by the end of the third quarter of 2000.

  There has also been a reduction in the time it takes to investigate and close cases. During the initial years of the ADA, the Agency witnessed a dramatic increase in the median number of days required to bring cases to resolution. Among ADA cases received by the EEOC in the three years before the implementation of the new charge priority system, at least 15% took more than two years to investigate and close, and at least 3% took three or more years to investigate and close. When the implementation of the charge prioritization policy began in July 1995, most open cases that had been received in the prior three years were given priority categorizations and processed under the new policy. The effect of the policy was to reduce the median days until closure *56 of both new and older cases. Median time of closure for charges received by EEOC offices decreased 50% from a peak of 445 days for cases received in the first half of 1994 to 128 days for cases received in the first half of 2000.

  An analysis of median days by categorization level indicates that the PCHP is responsible for the reduction. As one would expect, A cases take longer to close than B cases, and C cases have the shortest median time to closure. However, all three levels of categorization have experienced a continued reduction in the median days until closure since categorization was implemented in the second half of 1995.  For A cases, median days until closure have gone from 402 during the time period of July 1, 1995, through December 31, 1995, to 233 days during the time period of January 1, 2000, through June 30, 2000. For B cases, median days until closure have gone from 308 during the earlier time period to 133 during the latter time period.  For C cases, median days until closure have gone from 131 during the earlier time period to only thirty‑one days during the latter time period.

  The pattern of charge outcomes also shows that the PCHP has strongly influenced how the Agency processes cases. Implementation of the policy has led to many more reasonable cause determinations and successful conciliations, both of which would be expected to occur if the Agency was focusing its attention on a subset of the strongest cases, investigating them more thoroughly and taking a more aggressive stance towards reasonable cause and conciliation. However, research has shown that the implementation of new public policies is often slow and problematic. [FN205] Hence, in order to examine the gradual effects of the EEOC's charge priority policy, we analyzed the data covering July 1, 1995, through September 30, 2000, in six‑month time blocks.

  Table 4 shows that the benefit rate fell markedly following adoption of the PCHP in 1995‑from 16.4% to 8.4%‑but since then, rose steadily back to over 15% in 2000.  The cause determination rate increased gradually from 2.8% in the early 1990s to 13.3% by the middle of 2000. Similarly, the rate of successful conciliations rose from below 1% initially to 4.3% in late 2000, the latest period for which data are available.

  The decline in benefits immediately after initiation of the PCHP policy, followed by marked increases in the benefit rate in recent years, suggests that the PCHP changed Agency practices in ways that eventually affected important outcomes. EEOC investigators now are able to devote more time and energy to pursuing stronger cases, because they no longer must spend much time investigating many weaker cases that are screened as low priority at intake. Furthermore, investigators may have more time and energy because of the reduction in time taken to process charges; older cases take longer to investigate because it is more difficult to locate witnesses, and records are not readily available.

  As mentioned, some of the changes attributable to the PCHP have taken place only gradually. According to many of our interview respondents, EEOC investigators probably paid less attention to trying to settle *59 cases during the first several years of implementation of the PCHP than they did previously and subsequently, because so much of their attention initially was devoted to reducing the charge inventory and attempting to focus on particularly strong cases.
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  Clearly, then, categorization has a strong effect on outcomes. As Table 5 indicates, there is an extremely strong correlation between categorization and beneficial outcomes, with A cases having the highest rates of beneficial charge outcomes (22.8%), followed by B cases (12.7%), followed by only a few C cases resulting in benefits (1.8%). Pre‑determination settlement rates were about the same for A and B cases (12.8% and 14.7%, respectively), but much lower forC cases (2.4%).  With respect to cause determination, 42.3% of A cases were determined as reasonable cause, compared to less than 1% of B cases. Only four C cases reached the conciliation phase generating a cause determination rate of 0% and an exaggeratedly high successful conciliation rate.

  To understand the independent contributions made by charge categorization as well as by specific individual, EEOC office, and employer characteristics, we conducted four logistic regression analyses, the results of which are set forth in Tables 6 and 7. This technique yields odds ratios, which express the proportional differences in the odds of an event (e.g., case settlement) associated with being in one category versus another (e.g., female versus male). For independent variables measured on a continuous scale, (e.g., claimant's age), the odds ratio indicates the change in event likelihood per unit change in the predictor. Interaction effects are tested by examining odds ratios for individuals with a characteristic X alone, with another characteristic Y alone, and with both X and Y compared to neither X nor Y. Odds ratio confidence intervals above 1.0 indicate a significant positive effect at p<0.05; conversely, odds ratio confidence intervals below 1.0 indicate a significant negative effect at p<0.05.
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  These models can be used to predict outcomes at the various stages in the charge handling process depicted in Figure 1. The advantages of the logistic regression analyses are twofold. First, because our theoretical model is complex, the logistic regression approach provides a way of helping the reader understand the independent contribution each variable makes to each outcome, holding all other variables constant. [FN206] Second, by comparing the full model to partial models (each of which *60 leaves out a set of variables), we can compare the relative contributions of sets or sheafs [FN207] of variables: charge categorization, demographic variables, the issues over which complaints are filed, complainants' disabilities, EEOC offices, and employers' industry sector. [FN208] As will become apparent in the course of the discussion, the most powerful factors vary depending on the stage of the EEOC charge handling process. [FN209]
  As Tables 6 and 7 show, categorization has an extremely strong independent effect on predetermination settlements and reasonable cause determinations. Cases with the highest categorization are much more likely to be settled in the investigation stage. [FN210] Similarly, the most powerful contributor to a finding of reasonable cause is initial categorization, with more than half of the outcome in the model being explained by this single variable (.5859). [FN211] Since cases remaining in the conciliation phase *66 are already highly selected (mostly A cases), categorization is not a meaningful determinant of conciliation outcomes.
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  The effect of categorization is not surprising: categorization does reflect the apparent strength of a case. One would expect, indeed hope, that the stronger the case, the more likely an employer would be to settle the charge and the more likely an EEOC investigator would be to determine reasonable cause. On the other hand, one would not necessarily expect to see a relationship between categorization level and conciliation rates. Categorization is in essence a prediction about whether an investigation will uncover reasonable cause. Once the EEOC has completed the investigation and found reasonable cause, categorization no longer has any functional importance; the investigator's job is to achieve a successful conciliation regardless of the original categorization. Indeed, our examination of the investigative files indicated that virtually all charges *67 involving conciliation efforts are given extensive and well thought‑out attention. [FN212]
  A final word is in order about the reductions in backlog and closure time achieved as a result of the PCHP. One interpretation of the reductions in backlog and closure time is that they indicate success. After all, the Charge Priority Task Force had made clear that something needed to be done about the backlog, and civil rights advocacy groups, employers, and members of Congress alike have given favorable reception to the reductions. [FN213] However, the EEOC's discarding of its commitment to conduct a full investigation of all charges has led some individuals to worry that meritorious claims of discrimination may be dismissed without an adequate review by EEOC personnel and, therefore, that charging parties with meritorious claims will be left to struggle with discrimination on their own. [FN214]
  This fear appears well founded. Ideally, the categorization system will be both highly sensitive (i.e., unlikely to miss meritorious cases) and highly specific (i.e., unlikely to mistake unfounded cases for strong ones). Indeed, the Agency has tried hard to ensure sensitivity and specificity in its categorizations. In the words of one Headquarters manager, 

    *68 The Office of Field Programs (OFP) conducts technical assistance reviews of the field offices. The review teams cover the effectiveness and quality of office operations. Shortly after the PCHP was implemented, the review teams augmented the PCHP training. They presented examples of charges, both at the intake and investigative stages, and discussed the categorization with investigators. They also interviewed managers, supervisors and staff to confirm processing procedures and quality checks. In addition, they reviewed open and closedcharge files for quality.  Results of the technical assistance reviews were shared with the District Directors so that identified areas of concern could be addressed. The technical assistance reviews, including the reviews of charges filed to determine the accuracy of charge categorization, have continued each year. Office reviews are scheduled every other year because of resource constraints. The program analysts who make up the review teams also respond to written and oral complaints raised by charging parties and respondents about the districts to which they are assigned. This is another source of information about an office's operation that may prompt a more focused review of a particular operation. Finally, OFP calls in closed charge files from field offices for review in headquarters. Analysts review the investigative files to ensure that agency process is being adhered to, including correct categorization. [FN215]
  Unfortunately, too few staff has meant that the system cannot be subjected to any sort of systematic and timely assessments of each office's categorization practices which, in turn, would provide the basis for a quality improvement process within the entire EEOC. Our file reviews convinced us that EEOC investigators were able to reliably identify very poor cases falling within the clear criteria set for category C. However, concern arises in our finding that most B, and even some A2 cases, receive very little investigative attention, which makes the accuracy of the initial categorization a matter of decisive importance. The fact that 39% of A cases end with no‑cause findings suggests that the system is not highly specific, while the 13% of Bs and 2% of Cs ending in EEOC‑defined predetermination settlements or cause findings raises concerns about its sensitivity.

  Both the low percentage of withdrawals with benefits in B (5%) and C (1%) cases and the decline in these withdrawals over time, are cause for concern about the effects of the PCHP on litigation behavior and outcomes. It is highly possible that at least some of the cases receiving very little investigation are meritorious to some extent and that fewer of these minimally investigated meritorious cases are settling than in the *69 past under a full investigation policy. Concern about quality is also heightened by our finding, discussed below, [FN216] that offices vary enormously in how they apply the categorization policy. EEOC Headquarters' use of closure as an employee assessment tool, discussed in the next section, also raises concerns. Finally, the enormous variation in categorization practices among EEOC offices, discussed below, indicates that the PCHP do not offer standards that are readily understood and applied by line staff.

2. Leadership

  Public discussion of agency performance tends to focus on the broad policies of agencies and the leadership skills and actions of their chief executives. [FN217] Most field office staff members that we interviewed were positive about former Commissioner Casselas because it was under his leadership that the charge priority policy was instituted, and most field office staff members believe that the policy is beneficial and allows them to process charges more efficiently. Other than that, the field office staff members we interviewed disagreed about the extent to which Agency officials' leadership skills influenced their actions.

  Many respondents expressed the view that Headquarters officials rarely affected how well field office staff members performed their work. In the words of one field office staff member, "[w]e hardly ever see a Headquarters official." Another reported that "[w]hat I do depends on the case itself, my supervisor, and sometimes the regional attorney and director‑not so much on Headquarters." Still another commented that "[t]he Headquarters officials I've contacted have not been very helpful."

  Other field office staff members felt that they were greatly influenced by Headquarters. As one respondent said, "We are better trained in the ADA than we have been for any other law because Headquarters wants us to be." According to another,  "I can always turn to Headquarters when I have questions about statute interpretation and I usually get the answer." Another respondent stated, "Work is much better now with the current Chairman and Commissioners."

  *70 Headquarters officials, on the other hand, were virtually unanimous in their opinions about the extent to which they could influence field office staff members.  All agreed that, while they could provide overall policy and operational direction and leadership support, there were severe limitations on their ability to influence what happens at the field office level. For one official, what many people see as the great strength of the "reinvention of government" program‑decentralized decisionmaking‑is in fact a great weakness. It has led to "decreased ability to ensure quality customer service," to "less supervision," to "needing to trust people more at the bottom levels," and to "less time to review their work."

  The experience of trying to develop and implement the Local Enforcement Plans (LEPs) envisioned under the PCHP is an example of the difficulties of effective decentralization. The development of the LEPs was intended to offer an occasion for local offices to identify local needs, with considerable involvement of the communities they served. Once developed, they were intended to provide individual offices with benchmarks for prioritizing cases and choosing litigation vehicles.  They also were intended to provide EEOC Headquarters with a tool for assessing office performance. [FN218]
  After five years, several drafts of LEPs have been developed but have not been officially recognized by EEOC Headquarters. In a report of the Joint Task Force on Priority Charge Handling and Litigation, Vice‑Chairman Igasaki and Commissioner Miller wrote that offices' LEPs varied so much in format and scope that they did not provide a reliable tool to evaluate outcomes or furnish support. [FN219] They also observed that in developing their LEPs, many of the offices did not tap the resources of their local stakeholder communities sufficiently to identify discrimination issues in their jurisdiction. [FN220]
  Another constraint on Headquarters mentioned by several respondents is their minimal ability to provide rewards and sanctions. For one thing the EEOC has a very strong employees' union. For another, federal government agencies in general have very little flexibility in providing positive and negative sanctions. As one Headquarters staff member said, 

    *71 Performance standards dictate what happens in government. However, if performance standards go from 0 to 100, you can only fire the people with 0s and you can only promote people who got 100s. Actually, although there is a big difference between people who get 20 and 80s, you can't really reward them and you can't really sanction them. This is a government problem, not just the EEOC. In fact, the biggest problem in all of government is that rewards for stellar people, while they may get more recognition, are never proportionate to their effort and their contribution. Then gradually the stellar people have problems being stellar. You can't have effective government that way.

  A related issue is that it is very difficult to fire federal employees. It is especially difficult to fire employees for poor performance, as compared to misconduct. A Headquarters staff member put it this way: 

    There are two ways to remove people in the federal government. One is for conduct and one is for performance. For conduct, it is not so hard. If a person rapes someone or commits an even less serious crime, you can get the person removed, although the union will fight you on that. It will say that the dismissal is too harsh a penalty. It is next to impossible, however, to fire someone for poor performance. Performance is much too difficult to establish. You cannot even set up numerical performance goals for investigators.

  With respect to the EEOC, one way you apparently cannot reward an effective office director or office is to provide more staff. A Headquarters staff member explained the reason why: 

    If an office does a great job in lowering its inventory, you cannot give it additional staff because you are told there isn't the need. Conversely, where you have an office that has a high inventory and you tell it to bring the inventory down, to resolve more cases in the coming year, and it fails to do so, you are told you cannot punish it by not filling vacancies and thereby aggravating the programmatic problem. Also, it is problematic to give it additional staff and, in effect, reward it in spite of poor performance.

  Despite this management nihilism, we saw some evidence of management policies influencing behavior. Field office staff are evaluated annually on standards that, among other things, reward the number of cases closed. While such standards and the fact that a backlog reduction is one of the major goals of the charge priority policy are understandable in light of the EEOC's historical backlog, they obviously serve as an incentive for investigators to limit the time spent assessing and confirming documentation, interviewing witnesses, and conducting on‑site investigations in all but A cases. Indeed, in the field offices studied, pressure *72 on field office staff members to reduce the charge inventory was enormously high.  Most interview respondents believed that EEOC Headquarters allocated staff and other resources to field offices based in part, at least, on their success in reducing the backlog.

  Overall, however, our qualitative and quantitative data suggest that the nihilists are correct. As we discuss further below, [FN221] our regression analysis found that our office location variable, a proxy for local office characteristics, was the single most powerful predictor of outcomes. Moreover, we found enormous variation among offices in both categorization and benefit rates. Of course, it is possible that the variation may suggest a difference in the cases received in different offices. However, the fact that the variation is so considerable strongly suggests that Headquarters has not been able to foster anything approaching a uniform approach to charge categorization, cause determinations, or any other procedural practices.

  In sum, for the EEOC, as with other federal government agencies, the leadership of its high level officials is probably crucial in generally assuring that the organization obtains essential resources that are necessary for it to prosper as well as to survive and in setting the direction of the Agency. In our respondents' views, however, including the views of Headquarters staff members and officials, the ability of high level Agency leaders to influence what actually happens in the Title I administrative charge process is minimal. It was they who were responsible for enacting the charge priority policy. However, once it was enacted, it appears to be field office personnel who interact with citizens with disabilities in the course of their everyday jobs who occupy the most critical role in determining the outcome of the administrative charge process.

3. Resources

  Since its inception, the Agency has been responsible for processing a huge number of individual charges of discrimination and for having a widespread impact on employment discrimination in the workplace. However, the Agency's ability to fulfill its responsibilities has been severely hampered by a chronic lack of resources. It has never had sufficient staff to properly investigate and resolve every charge filed with it. The PCHP is only the latest attempt by the EEOC to do the best job it can in the face of vastly inadequate resources.

  *73 With the enactment of the ADA, the EEOC experienced a 53% increase in yearly charge receipts, from 59,426 in 1990 to a peak of 91,189 in 1994. [FN222] Charge receipt levels in the past few years have declined somewhat, but still hover around 80,000 per year. [FN223] During this time of a tremendous increase in charge filings from 1990 until 1994, the EEOC yearly budget rose less than 10% in real dollar terms, from $238 million to $258 million per year in 1999 dollars. [FN224] By 1997, the EEOC's budget had dropped in real terms to $248 million, less than 5% higher than 1990 yearly expenditures. [FN225] Meanwhile, charge receipts were still close to 30% higher than before the EEOC was given responsibility for ADA enforcement. While the 15% budget increase approved by Congress for the 1999 fiscal year has helped increase staffing and resources, this increase is still not commensurate with the increase in workload the EEOC has experienced in the past decade. Moreover, budget levels for the 2000 fiscal year actually decreased slightly in 1999 dollars to $274 million, although actual expenditures did rise to $282 million 1999 dollars. [FN226]
  Case processing is labor intensive. Federal budget figures show that about two‑thirds of EEOC expenditures pay for employee salaries and benefits. The long‑term budget stagnation resulted not only in the inability to hire more investigators for the growing caseload in the early 1990s, but actually caused a decrease in overall staffing levels during the mid‑to‑late 1990s. From 1990 to 1999, the number of employees had decreased 9% from 2853 to 2593. [FN227] In 2000, the number of employees did rise significantly to 2852 due to the 15% increase in appropriations in 1999. However, this increase remains insufficient to conduct adequate investigations of all A and B charges.

  *74 Using historical budget expenditures and yearly charge receipts, it is possible to calculate expenditures per each charge received each year by the EEOC for a better resource comparison. Using this methodology, the amount of money budgeted per case received (in adjusted 1999 dollars) fell from $3930 in 1990 to $2970 in 1997. With the recent 15% budget increase, this number has increased to $3533 per case. This is still 10% less per case than in 1990 and 22% less than the $4315 expenditureper case at the end of the Carter Administration in 1981. For the EEOC to achieve a budget allocation per case similar to 1981, or even 1990, the period just prior to the inception of the ADA, an additional $40 million to $60 million increase (representing an estimated 600 to 800 person staffing increase) would be needed given current charge receipt levels. Even this could well be insufficient. Between mediation and the investigation of A cases, it is estimated that the bulk of EEOC staff time is spent on only about one‑third of its cases. To fully investigate B cases not assigned to mediation could well require some 1500 more investigators and more than $150 million more in funding.

  Comparing the cost of EEOC case processing to the cost of court case processing is difficult given the shortage of detailed and complete cost data about either system. [FN228] The EEOC probably entails less lawyer time per case. Because there is typically less lawyer involvement, the administrative system may direct more of the money it consumes towards making the claimant whole.  If fully funded, the administrative system also would guarantee meaningful assistance to every claimant, whereas in the litigation system individuals must be able to convince a lawyer to take the case. To the degree that cost‑effectiveness is a consideration for maintaining the current administrative enforcement system, Congress or the agency may want to develop better data on the real costs.

*75 C. Bottom‑Up Factors

1. Office Culture

  The single most important bottom‑up factor in our model of EEOC outcomes was the office where the complaint was filed. Our analysis treats this office measure as a proxy for a diffuse collection of local office characteristics, including management practices, an overall office climate about disability and the importance of the ADA compared to other civil rights laws, an overall office climate about the importance of predetermination settlements versus litigation, an established set of relationships between the office and employers, and an established set of relationships between the office and the private civil rights bar. The office location proxy measure allows us to investigate, in our CDS data set, the sort of factors that we investigated more directly in our qualitative work, and which we present in the discussion of field office staff below. [FN229]
  We found tremendous variation among offices in every outcome we measured. Table 8 displays the range in outcomes across EEOC offices in the overall benefit rate (from 6.8% to 18.9%), predetermination settlements (from 7.4% to 22.5%), cause determinations (from 1.6% to 19.0%), successful conciliations (from 13.5% to 67.6%), and A categorizations (from 4.9% to 36.6%). [FN230] It is possible that these differences in outcomes by office reflect significant differences in the merits of the cases brought to the office, but it is highly unlikely that merit alone accounts for these differences. We are unaware of any data suggesting that the incidence of discrimination, or the willingness of injured people to file claims, varies significantly by region within the U.S. [FN231] Furthermore, all but one EEOC office has closed over 400 Title I cases, with the majority closing over 1000 Title I cases. These large sample sizes would tend to minimize any effect of unequal distribution of meritorious cases. Notwithstanding the possibility that the nature of cases *78 within offices may be affected by such things as the type and size of employers and the availability of attorneys in certain areas, the extraordinary differences in outcomes and categorization practices suggest that local office cultural factors are what really drive the EEOC charge handling process, and therefore that where a person makes a claim is more important than the merits of the claim or any other factor.

  The logistic regression analysis presented in Table 7 showed that, relative to all other factors, the particular EEOC office where a charge was filed explained the greatest amount of the variance in three outcomes: whether a charge received A categorization (42% of the variance); whether the charge was settled in the investigation stage (34% of the variance); and whether successful conciliation was achieved (39% of the variance).

  How should one interpret the tremendous variation among offices both in charge outcomes and percentages of charges categorized as A? The site visits revealed that office culture greatly influenced how charges were categorized and resolved. In large part determined by the attitudes and actions of district directors and regional attorneys, office culture provided context and guidance about how strong a case needed to be both tocategorize it as A and to make a reasonable cause determination.  One office director related why she thought her office had a low percentage of A categorizations and a low benefit rate relative to other offices: 

    Part of it is probably conservatism on my part and on the part of the regional attorney about what the preponderance of evidence and reasonable cause means. To me, to categorize a charge as A and to make a reasonable cause finding means you need evidence. Other directors and regional attorneys are probably less conservative than we are. But we want evidence for an A charge and a reasonable cause finding. We don't necessarily need clear and convincing evidence. But we do want a preponderance of the evidence.

  Another office's director had a markedly different interpretation of how strong a case needed to be to categorize it as A and make a reasonable cause determination.  This individual directed an office with a high percentage of A charges. He said that the reason for this was that "he liked to give people the benefit of the doubt."  When asked about the need for evidence, he replied that "of course evidence is needed, but when you categorize charges you are also interested in the charging party's seeming credibility and your assessment of whether he or she will be able to get evidence." He also said "I'm probably more willing than some other directors to give people the benefit of the doubt."

  *79 Differences in "office culture" also refer to the fact that offices differ in the emphasis they place on achieving predetermination settlements versus reasonable cause determinations versus litigating class cases. Not all offices emphasize achieving predetermination settlements. Those that do (as determined by the site visits) have the highest withdrawal with benefits, predetermination settlement, and overall benefit rates. For example, during a site visit to an office with one of the highest withdrawal‑with‑benefits, predetermination settlement, and overall benefit rates relative to other offices, virtually all the respondents agreed that the importance of encouraging parties to settle is transmitted policy from management to investigators. Indeed, the investigative files we examined in this office revealed that, unlike most other offices that we site visited, this office sends out a notice‑of‑settlement form at the time they send out the notice of a charge. The form is an explanation of what a negotiated predetermination settlement agreement is and an explanation that the office always encourages parties to settle each charge.

  The diversity of local approaches to administering national equal employment opportunity standards may result, in part, from the Clinton administration's "reinvention of government" emphasis, which supported decentralization and reduced levels of administrative review. Nevertheless, an employee's right to protection from employment discrimination, and an employer's obligation to provide equal opportunity, should not depend on their location. Our findings indicate a serious problem in the administration of the ADA, arising from an inability of Headquarters to ensure that Agency offices deploy consistent criteria in a consistent fashion. In addition to the reinvention of government emphasis, this failure is highly related to resource deficiencies. There are too few Headquarters staff to train field office staff adequately and to monitor sufficiently what is actually happening in field offices.

2. Field Office Staff

  All of the EEOC's field offices are comprised of people performing at least four distinct functions germane to ADA enforcement: support staff, investigative staff, front‑line supervisors, and managers. Also, among their many responsibilities, EEOC attorneys assigned to district and area offices provide advice and guidance to the enforcement staff in their offices as well as to the enforcement staff in offices in their district *80 without in‑ house attorneys. [FN232] The research literature on policy implementation has repeatedly demonstrated the importance of the "street‑level bureaucrats" who interact with the public, documenting the impact on client experiences and outcomes of the way street‑level bureaucrats perform their central tasks, the decisions they make, the routines and devices they invent to handle work pressures and uncertainties, and their attitudes and work habits. [FN233] Our site visits and office interviews were aimed at these street‑level attitudes and practices. Our data show that, in addition to a general "office culture," the experience, attitudes, work habits, and training of individual EEOC enforcement staff, the way they perform their central tasks, the decisions they make, and the strategies they use to handle uncertainties and work pressures greatly influence how charges are categorized and whether ADA complainants receive benefits.

  Nine key observations emerged from the review of the investigative files and the interviews with EEOC personnel about field office staff:

  i. Among staff, investigators play the dominant role in determining the outcome of particular cases. While EEOC field offices vary in the way they handle the charge receipt process, investigators in all offices play a main role, if not the primary role, in charge categorization decisions that, in turn, serve as a major influence on charge outcome decisionmaking. In the typical EEOC office, it is investigators who conduct charge receipt interviews and categorize charges. It is investigators who interact directly with charging parties. It is investigators who decide what questions to ask charging parties and what questions not to ask. It is investigators who observe charging parties' body language and in other ways form direct impressions of charging parties' credibility. Thus, while other staff members have input into the charge receipt categorization process, none is as important for the categorization process as the charge receipt investigator.

  ii. The critical skill of investigators is their ability to conduct a productive charge receipt interview. In his study of FBI and DEA investigators, Professor James Q. Wilson observed that investigators must be able to make worried or suspicious individuals trust them, to obtain all *81 the necessary details, to help people (many of whom are not very articulate) provide the relevant details, to distinguish fact from fiction, and to differentiate between discriminatory actions and unfair ones. [FN234] The same is true for EEOC investigators. As one long‑time investigator said in an interview, "Drawing people out, getting them to talk, and weeding correctly through their talk is what is most important in the charge receipt interview."

  iii. Investigators vary in their ability to conduct productive interviews.  Commendably, many offices have given investigators training in interviewing. During interviews with EEOC staff, however, we were frequently told that despite the training, differences in categorization patterns among the EEOC's fifty field offices probably relate, in large part, to differences among investigators in their abilities to conduct productive interviews.

  iv. Investigators do not use uniform criteria to categorize cases, especially A and B cases. The investigator has considerable freedom to decide what factors to rely on in categorizing cases, and how to interpret the explicit factor set out in the policy. As one investigator noted, "In order to ensure that investigations are conducted, I prefer to play it safe and, therefore, probably categorize more cases as A than do other investigators." In contrast, an investigative team supervisor reported that "In three years of implementation [of the PCHP], two of my investigators have never given an A categorization." Although during the first several years of the charge priority policy, investigators differed from one another in the criteria they employed to categorize cases as C, there is increasing agreement that C should be reserved for two groups of cases: those where the EEOC has no jurisdiction and those where the case is patently baseless.

  v. Some investigators are much better than others at investigating and conciliating cases. Some are better at dealing with employers; some are more persistent than others; some are much more challenged by difficult cases than others; some are less burned‑out than others. The variation in investigative skills has enormous implications for charge outcomes. Indeed, one office director blamed her low "cause" and predetermination settlement rates entirely on her "used‑up and burned‑out investigators."

  *82 vi. Investigators vary in their background and training. For years now, the typical EEOC investigator has been thought of as undertrained. [FN235] The fact that investigators are not required to have a college degree has helped engender this image. So too has the fact that investigator training needs far exceed the EEOC's resources. [FN236] However, in our interviews, many EEOC field office staff reported that the training they have received in recent years, both from Headquarters and from programs initiated by their own offices, has been excellent, especially in matters related to the ADA. Indeed, many of them reported that the ADA training they received was far better than the training that they had received for the other statutes for which they were responsible. However, many also believed that additional training was necessary because of the complexity of the ADA, the new issues it raises, and the continual evolution of ADA case law.

  vii. Other staff also play important roles in complaint processing. Other EEOC field staff also play a role in charge categorization decision‑making, although none are as key as the charge receipt investigator. Investigative support assistants and supervisors occasionally conduct charge receipt interviews and thus make charge categorization decisions on occasion. Also, supervisors are almost always available for consultation during the charge receipt interview. Furthermore, during the last several years, attorneys have become increasingly available for consultation during charge receipt interviews, especially in the case of potential A charges. In addition, supervisors, and, in some cases, office managers, review the categorization decisions of investigators, although our research revealed that they rarely change the categorization decision made by investigators.

  Supervisors frequently pitch in and investigate cases when investigators' workloads are too heavy. They also work closely with investigators in evaluating the relationship between specific cases and the goals of the EEOC, in determining the extent to which a case should be investigated, in assessing what investigative strategies should be employed, in assessing the worth of the evidence, and in determining what to recommend with respect to charge resolutions. Office managers perform these same activities, usually with A1 cases and frequently with A2 cases.

  Increasingly, so too do staff attorneys. The EEOC's Joint Task Force on Priority Charge Handling and Litigation recommended that *83 field offices try to overcome the historic divide between investigators and attorneys. [FN237] It recommended an increase in communication and collaboration between investigators and attorneys during the charge investigation process, stating that this would help not only to appropriately classify charges but also to assist in case development in keeping with the national and local enforcement plans. Information collected by the Joint Task Force, together with information gathered during our own interviews, indicates that attorneys have become much more involved in case development and assistance, especially in A cases.  In fact, some offices have included attorneys on investigative teams. However, according to the National Council on Disabilities, "there is still a need for greater team work in the prioritization of charges and the identification and development of specific cases for litigation." [FN238]
  viii. Like investigators, supervisors, managers, and attorneys vary markedly in their ability to participate effectively in investigative activities. We found that most EEOC staff, at all levels, seemed committed to, and proud of, their work.  However, the general view among investigators is that certain supervisors, managers, and attorneys are rarely helpful beyond providing instructions about rules and forms whereas others are regarded as "doers," "innovators," and "not afraid to break the rules." Also, because many EEOC staff were employed long before the ADA, several newer staff members raised the question of whether at least some of the older staff members are as committed to disability issues and combatting disability‑based discrimination as they are to issues of race, gender, and national origin.

  ix. Many EEOC offices are experimenting with differing models aimed at raising the quality of investigations. For example, offices are experimenting with different team configurations. In many offices, some A cases are assigned to all investigators. [FN239] However, some offices have experimented with units that exclusively process A charges. [FN240] Others have experimented with teams which exclusively investigate A1 cases. [FN241] Others have hybrid teams, consisting of investigators working under the direction of a legal supervisor, or attorneys and investigators working *84 together as a team under the joint supervision of an Enforcement Manager and Supervisory Trial Attorney. [FN242]
  Although investigators usually do not specialize in particular laws, some offices have been experimenting with having a staff member with specific expertise in the ADA. There is disagreement about whether investigators should be specialists or generalists. For now, the EEOC's official position is that specialization is unnecessary and inefficient. However, the charge priority policy proposed that field offices have the option to establish specialized ADA units "to handle intake, assessment, and resolution of ADA cases." [FN243] Moreover, as the National Council on Disability observed, the ADA raises issues that are new to investigative processes. [FN244] It pointed out that "[a] mong the new issues that investigators must factor into their case prioritization and investigative determinations are whether the medical evidence supports the presence of a covered disability, the definition of essential job functions, and the range of available reasonable accommodations." [FN245]
  The number of audits of field offices has been reduced in recent years, and outreach and technical assistance has come to replace the audits. In line with the emphasis on outreach and technical assistance, the EEOC is currently conducting a quality peer review pilot project. As one individual described the project in an interview, 

    It does no good saying to a field office, I got you‑you are going to be rated unsatisfactorily. We think it might make more sense to have field office staff members themselves team up and go to other field offices looking for opportunities for improvement. The peer review approach is not tied to performance reviews. It's tied to outreach and helping field office staff provide better services.

D. Individual Case Variables

1. Demographic Characteristics of Charging Parties

  As shown in Table 9, there were few differences in outcomes between males and females. However, some differences were apparent *85 between racial and ethnic groups in the four outcome measures, with Whites and Asians generally having higher rates of benefits, predetermination settlements, and cause determinations than members of other groups. Native Americans and Southeast Asians had lower benefit and predetermination settlement rates than other groups. The independent contribution of racial and ethnic status to these outcomes can be seen in the logistic regression analyses in Table 6, with dummy variables representing the effects of being African American and being Hispanic compared to being White. [FN246]
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  As shown in Table 6, African Americans were significantly less likely than Whites to receive an A case categorization and predetermination settlement, controlling for all other variables. By comparison, the net effects of being Hispanic were positive on initial case categorization, and negative on predetermination settlement.

  *86 To some degree, these differences by race and ethnicity may reflect socioeconomic effects (despite a general control for area household income in the model).  Socioeconomic status may affect claimants' presentation of their cases, which, in turn, may influence outcomes. [FN247] The regression analysis also indicates that older persons were less likely than younger persons to obtain A categorizations, although the net effect of age is modest. It is important to point out, however, that the contribution of demographic variables to the four outcomes was relatively small, accounting for 2% or less of the variation explained in these models. [FN248]
  To further illuminate the relationships between charging party characteristics and outcomes, we tested interaction effects across four demographic variables: gender, race, age, and area median income. The race variable in our model was a dichotomy comparing African Americans to all others. Almost all charging parties of Hispanic origin were identified as White, and Hispanics did not differ significantly from other Whites on most outcomes; therefore, we did not include Hispanic ethnicity as a salient variable in the interaction analysis. Regarding persons of other ethnic origin (Asian, Southeast Asian, Native American), as was the case with the main‑ effects regression analysis, there were too few cases in these subgroups to examine interactions with other demographic variables and disability type.

  Age was dichotomized at the top quartile (49.12 years). Income was measured as an aggregate characteristic of the claimant's residential area (by zip code). Lower income areas were defined as those below the median household income ($37,124 per year in 1998) at the zip code level. We must exercise caution in interpreting the effect (or lack of effect) attributed to area income. Notably, individual income was not known. It is possible for persons in the same zip code to have widely varying household incomes. Aggregate income by zip code also tends to correlate with population density, with higher income zip codes being concentrated in urban areas.  To some extent, then, this variable may act as a proxy measure for living in a large city. Moreover, since individuals' personal incomes could not be specified and controlled in these models, racial minority status may act as a proxy measure of income or, more generally, of socioeconomic status.

  *87 We examined all potential interaction effects among these four demographic characteristics on the two outcome variables that are determined directly by actions of the EEOC: categorization and cause determination. We found no significant interaction effects in the analysis of cause determinations. However, the interaction model predicting an A case categorization told a different story.

  Table 10 shows the results of the logistic regression analyses comparing the odds of an A case categorization in each of fifteen possible combinations of race, gender, age group, and area income, with the omitted reference category being younger White males from higher income areas. The most notable finding was that all four subgroups of African American females had a lower probability of A case categorization, with three of the four being statistically significant. This result suggests that these two characteristics‑racial minority status and female gender‑converged in a way that increased disadvantage on this outcome. Again, it is unclear whether race played any direct role or served primarily as proxy for socioeconomic status.

  Table 10 also presents predicted probabilities of A case categorization by demographic subgroup for claimaints with three specific disabilities: HIV infection, back impairment, and depression. This analysis addresses the question of how sociodemographic characteristics may interact within different disability groups that experienced, overall, a high compared to a low A categorization rate. Specifically, HIV had the highest overall A categorization rate, while depression had the lowest among those disabilities with enough cases to calculate meaningful probabilities.  Back impairment was the largest single category of disability in the data. We found that the probabilities within each disability group followed the same general pattern seen for the demographic subtypes in general. That is to say, while disability type (HIV versus other) exerted a significant main effect increasing the rate of A case categorization (as will be discussed below), there was no significant interaction between disability type and demographic characteristics. However, the number of cases in some subgroups was too small to reliably examine potential interaction effects. Particularly within the three strata of disabilities, some of the predicted probabilities suggested differences across subgroups, but without a sufficient number of cases to demonstrate statistical significance.
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*90 2.Disability of Charging Party

  Under the ADA, a person with a disability is defined as an individual with "(A) a physical or mental impairment that substantially limits one or more of the major life activities of such individual; (B) a record of  such an impairment; or (C) being regarded as having such an impairment." [FN249] Individuals are also covered by the ADA if they have been discriminated against because of an association or relationship with a person with a disability, [FN250] or have suffered retaliation due to previously filing a charge or helping to oppose a discriminatory practice. [FN251]
  Both the language of this definition and the narrow judicial interpretations given to that language have turned out to be serious barriers to success for people who file Title I charges. [FN252] Indeed, the question of disability has turned out to be perhaps the most frequently contested issue in Title I litigation, [FN253] and has been the main issue in most of the cases to reach the Supreme Court. [FN254] To be covered by the ADA, it is necessary to have an impairment that substantially limits a major life activity, to have a record of such an impairment, or to be regarded as having such an impairment, [FN255] and to be able to perform all essential job functions with or without reasonable accommodation. [FN256] As interpreted by many courts, these requirements taken together serve as a "catch‑22": if complainants do not have a very severe impairment their claim is dismissed *91 because they cannot establish that they have an ADA covered disability; if they have a serious impairment, but that impairment interferes with their ability to perform their job, their claim is dismissed regardless of whether the respondent discriminated on the basis of disability. [FN257]
  If long‑term judicial narrowing of the definition of disability is influ‑ encing case outcomes, we would expect to see the complaining party's disability having a strong and growing influence on complaint outcomes. More specifically, we would expect parties with types of disabilities the courts have found to be within the statutory definition‑mostly such "traditional" disabilities as mobility impairments, deafness, and blind‑ness, and some frequently litigated new ones, most notably HIV [FN258]‑would have better outcomes than parties with more contested disabi‑lities‑such as mental illness. This is, in fact, what we generally found.

  Table 11 lists the overall benefit rates, predetermination settlement rates, reasonable cause rates, successful conciliation rates, and A categorization rates for each impairment grouping, listing the impairment groupings from the highest to the lowest overall benefit rates. Among the 149,123 charges that had been closed as of September 30, 2000, charges involving persons with mental retardation had the highest overall benefit rate (17.2%), although only 552 cases were closed under this disability. Other impairments showing high benefit rates included HIV (16.6%), kidney impairments (15.9%), hearing impairments (15.6%), cancer (15.5%), and vision impairments (15.0%). The relatively high rate of cause determinations for people with HIV (20.0%) is particularly striking. [FN259]
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  *94 Table 11 also indicates that some impairments were associated with relatively low overall benefit rates‑notably psychiatric conditions including schizophrenia (9.1%), depression (9.8%), and drug addiction (9.3%). As Table 7 shows, disability type accounts for a substantial amount of the variance (24%) in the probability of A case categorization. While a large portion of the effect of disability type on outcomes is mediated through categorization, Table 6 shows that a number of specific disabilities remain significantly related to outcomes even when categorization is held constant. Overall, however, Table 7 shows that the disability variables contribute only a small proportion to the models predicting predetermination settlements (.0457), reasonable cause determinations (.0035), and successful conciliations (.0627).

  Data on categorization provide a good lens with which to examine how disability influences the work of the EEOC. As Table 11 shows, 54.2% of HIV cases received an A categorization. The range of A categorizations among the rest of the disabilities is between 11.6% and 25.8%. Disabilities related to psychiatric disorder and addiction generally had lower rates of A case categorization, e.g., only 12.7% for claimants with schizophrenia, 13.0% for depression, and 11.6% for alcoholism.

  We suspect that the high rate for HIV reflects the relative success of HIV cases in court. Moreover, a large percentage of people with HIV are perfectly able to perform all essential job functions with or without reasonable accommodation. The varying rates among other disabilities suggest judicial definitions of disability are indeed influencing what charge receipt investigators consider to be strong, provable cases.

  The varying rates among other disabilities suggest two alternative explanations. First, as we noted, there has been a long‑term judicial narrowing of the definition of disability under the ADA. It is likely, therefore, that it is simply much easier for people with so called "traditional" or "legitimate" disabilities (such as vision, hearing, kidney impairments, and cancer) to present a strong case for ADA‑based discrimination than individuals withalcoholism, drug addiction, or depression.

  An equally plausible explanation concerns societal attitudes about certain disabilities. All of the disabilities with high rates of A categorizations are typically seen as "traditional" or "legitimate" disabilities. [FN260] In contrast, three of the disabilities with low rates of A categorization‑‑ *95 alcoholism, drug addiction, and depression‑‑are frequently viewed as "character flaws" rather than disabilities, and with the possible exception of schizophrenia, people with such flaws of character should be held morally responsible for their actions, rather than protected by the ADA. [FN261] The negative impact of a psychiatric disability is particularly worrisome. People with psychiatric disabilities are traditionally subject to stigma, prejudice and misunderstanding. [FN262] It seems possible that charge receipt investigators are not immune from the attitudes of society at large concerning the "legitimacy" of different types of disabilities. [FN263]
3. Issues Over Which Charges are Filed

  The CDS includes information about the type of discriminatory behavior alleged by the charging party, such as refusal to hire, failure to provide a reasonable accommodation, unfair discharge, and harassment. For practicing lawyers, different discriminatory acts create very different kinds of cases to litigate. Conventional wisdom among lawyers would suggest, for example, that discharge cases will usually turn on evidence from the employer documenting the serious flaws of the fired employee, while cases involving a refusal to hire will turn on how well the employer can validate the objectivity and neutrality of its hiring methods. Conventional wisdom among most EEOC personnel is that cases in which the charging party was still employed, especially those that *96 involved only a minor reasonable accommodation on the part of the employer, had a better chance of receiving a predetermination settlement or other beneficial outcome than many other types of cases, especially those where the charging party had been discharged. Discharge cases constitute not only the bulk of the ADA caseload by far but also the bulk of the EEOC's entire caseload.

  Table 12 lists the overall benefit rates, predetermination settlement rates, reasonable cause rates, and conciliation rates for the nineteen issues over which charges are most commonly filed, listing the impairment groupings from the highest to the lowest overall benefit rates. [FN264] Among the 149,123 charges closed by the EEOC as of September 30, 2000, charges filed over violations in recalls (i.e., failure to call back to employment persons who have been in a layoff status), reinstatements (i.e., failure or refusal of an employer to reinstate a person as an employee), and hiring (i.e., failure to hire) had the highest overall benefit rates‑17.2%, 16.6%, and 16.2% respectively. For individuals who alleged illegal failure to recall or illegal failure to reinstate, high overall benefit rates were mostly attributable to a high predetermination settlement rate‑19.2% and 18.9% respectively. Individuals who alleged illegal failure to hire had notably high cause rates (14.8%) compared to individuals who filed charges over other issues.

  Table 12 also shows that charges filed over constructive discharge (i.e., the employee is forced to quit or resign), discharge, discipline, harassment, and illegal intimidation had particularly low benefit rates. These sorts of cases are often seen by lawyers as among the more difficult to win, though evidence assessing these beliefs is sparse. The low overall benefit rate for charges filed over most of these issues was due to both low predetermination settlement and cause rates. The one exception was charges alleging illegal intimidation. These charges resulted in relatively above average predetermination settlement rates and the second highest cause rate. Their low benefit rate was due in part to having the lowest successful conciliation rate among all the issues.

Table 12
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  As Table 7 shows, the issue over which a complaint is filed makes an important net contribution to the models predicting an A categorization (24%), predetermination settlements (22%), and successful conciliations (21%)‑and to a much lesser extent cause determinations (2%). In contrast to our disabilities variable, the effect of issues on out *98 comes does not appear to be mediated to any large degree by categorization. Many issues remained significantly associated with predetermination settlements and cause determination even after controlling for whether the case was categorized as an A.

  Findings about the effects of issues must be read with care. Because 40% of all charges involve two or more issues, the rates by issue do not typically reflect outcomes involving just one particular issue. In truth, there are thousands of combinations of issues (e.g., discharge and intimidation, sexual harassment, discharge, and harassment). Indeed, certain issues, including sexual harassment and intimidation, rarely occur alone. All in all, the effect of the issue type on the outcome of the case is moderate, and probably arises from a combination of the actual and perceived difficulties of proving particular types of claims.

4. Representation by an Attorney

  People do not need to retain an attorney to file a claim with the EEOC. Nor does having an attorney formally enlarge the charging party's opportunities for contact with EEOC staff or participation in the charge investigation process. In practice, however, we found that having an attorney has important effects on both the procedural course and outcomes of ADA charges.

  As noted earlier, we reviewed 782 randomly selected investigative files in the course of site visits we made to ten EEOC field offices during 1998 and 1999. Among the information we abstracted from the files was whether the charging party had an attorney. Using these 782 files, we analyzed the relationship between whether charging parties had an attorney and charge outcomes. As Table 13 shows, [FN265] the overall benefit rate for individuals with attorneys (17.2%) was nearly identical to the overall benefit rate for individuals without attorneys (17.1%). It also reveals, however, that having an attorney had a substantial effect on the type of charge resolution experienced. Withdrawal with benefit rates‑party‑initiated settlement‑among cases using attorneys (12.8%) were significantly higher than cases not involving attorneys (7.3%). Moreover, the beneficial outcome rates for individuals with attorneys most *100 likely underestimate the advantage of having an attorney: individuals with attorneys had significantly higher right‑ to‑sue resolutions (31.4%) than individuals without attorneys (7.4%), meaning that cases that at least one legal professional thought sufficiently meritorious to pursue in court were being more or less quickly removed from the pool. This is why the overall benefit rates are equal but the withdrawal‑with‑ benefit closure rate is higher for cases involving attorneys. Specifically, the overall benefit rate includes right‑to‑sue cases in the denominator, but we removed them for calculation of the predetermination settlement rate.
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  Table 13 also shows that whether charging parties had an attorney had a substantial effect on the size of the monetarybenefits received by charging parties.  Median actual monetary benefits for individuals with attorneys was significantly higher ($19,750) than for individuals without attorneys ($4482). Median projected monetary benefits was $19,500, compared to $16,200 for individuals without attorneys.

  Thus there can be little doubt that people who have attorneys do better than people who do not. The question of whether lawyers cause the better outcomes, or just sign on to stronger cases, is harder to answer. It was not possible to quantify meaningfully the "strength" of a charging party's evidence, so it was not possible to control a comparison of attorney and non‑attorney cases for legal and factual merit.  It is logical, however, to assume that a charging party's ability to find and work effectively with a lawyer reflects the apparent legal strength of the case; if so, the lawyer is not the cause of a better outcome but the result of the better case.  Virtually all EEOC staffers we interviewed denied that attorneys influenced charge processing and outcomes.

  On the other hand, the fact that an attorney was willing to take the case may enhance its perceived merits to the extent that others believe that lawyers generally only take strong Title I cases. The files also indicated that many charging parties with attorneys reach predetermination settlements with employers with little or no involvement from the EEOC. One interpretation of this observation, together with the findings about the higher predetermination settlement rates and monetary benefits of Title I charging parties with attorneys, compared to those without attorneys, is that attorneys are more skillful at reaching predetermination settlements than EEOC investigators. It is also possible that employers are more intimidated by private practice attorneys than they are by EEOC investigators, most of whom are known to be overworked and many of whom are thought to be undertrained. Moreover, it is conceivable that private practice attorneys have more time and *101 motivation to contact and negotiate effectively with employers to reach predetermination settlements.

  We cannot, based on our data, definitively explain the effect of lawyers on the charge process. We think the most reasonable, if necessarily guarded, conclusion is that attorneys do help parties get better, and quicker, outcomes from their charge than they would otherwise, though at least some of the apparent effect of lawyers may be an artifact of their ability to select stronger cases.

5. Evidence

  It is axiomatic that case resolutions in a properly functioning system of law enforcement should turn primarily on the evidence of wrongdoing. Our review of EEOC files generally found that cases resulting in beneficial outcomes and reasonable cause findings had more and better written evidence of possible discrimination than cases that had less favorable outcomes. This is, of course, an entirely predictable finding, though one that provides some additional confirmation that the EEOC is handling cases it does investigate appropriately.

  Our important finding about evidence has to do with timing and the interaction between evidence and the PCHP. The PCHP was intended to and, we found does, in fact, influence how limited investigatory resources are deployed by the Agency. Our site visits and file reviews found that once a charge has been categorized as A, and particularly as A1, investigators try hard to obtain strong evidence. Of particular importance in collecting evidence, according to the EEOC's Compliance Manual, is the seeking of corroborating evidence of each party's version of the facts. [FN266] The complainant's coworkers may be able to verify his or her version of the facts. Documents and testimony of other managers might verify the respondent's version. [FN267]
  Field office investigators appear to try hard to seek corroborating evidence in virtually all A1 cases and most A2 cases. They frequently send additional requests for information to employers, conduct on‑site investigations, and perform in‑person interviews with witnesses. Moreover, office attorneys frequently conduct analyses of the legal aspects of the evidence. Clearly, the more evidence supporting the *102 charging party that is obtained by the EEOC, the better the chance that the charge will result in a reasonable cause determination.

  Once a charge has been categorized as B, on‑site investigations and interviews with witnesses are rarely conducted. Investigations of B cases typically consist of an exchange of correspondence with the employer, a review of information furnished by the employer (e.g., personnel records and other written information about business operations and employment processes), and telephone conversations with charging parties, employers, and attorneys. The credibility of employer‑furnished information is infrequently assessed and seldom confirmed in B cases. This is in line with what the charge priority policy says about conducting investigations only as resources permit. However, the acceptance of the EEOC of employer‑furnished information at face value is most likely a large part of the explanation of why so many B cases are resolved by "no‑cause" determinations.

  During the first several years of the PCHP, some offices made some effort to collect employer‑furnished information in C cases. That practice has almost stopped, although some offices still asked for employer‑furnished information in some Ccases.  Most often, however, C cases are quickly dismissed. Employers usually do not have to send the EEOC information. Most often, the only evidence that is collected for C cases is that which charging parties provide prior to or during the charge receipt interview. Again, that practice is in line with the PCHP, and our file reviews generally found that C cases indeed appeared to be plainly unfounded or outside the jurisdiction of the EEOC.

  As implemented, the PCHP therefore puts considerable emphasis on the ability of the charging party to present evidence, either written or in the form of credible personal testimony, at the charge receipt interview. The more and the better the written evidence provided to charge receipt staff by charging parties prior to or during the charge receipt interview, the better the chance that the charge will be categorized as A. [FN268] The extent to which a charging party appears credible to the charge receipt investigator is also very important to the charge categorization process. [FN269]
  *103 During our interviews with EEOC personnel, most respondents reported that a claimant's articulateness was not a key factor in the charge categorization decision‑making process, because staff were trained to ask the right questions and help charging parties express themselves. However, one respondent acknowledged that "the best charging party is a person who is articulate and can tell the investigator what his or her situation is." We suspect that the extent to which a claimant's articulateness is a key factor in the charge categorization decision‑making process is related to which investigator conducts the charge receipt interview and makes the charge categorization decision. The fact remains, however, that the ultimate determination of cause is based on evidence in the record. Evidence in the record comes either from what the complaining party says or provides in writing during the charge receipt interview, from the documentation the employer provides in response to the initial request for information from the EEOC, or from additional information gathered from the parties and witnesses during an EEOC investigation. As we have emphasized, whether the EEOC conducts an investigation depends to a great extent on categorization. Therefore, for charging parties to receive a beneficial outcome from filing an ADA claim, it is crucial that they provide as much relevant documentation as possible during or prior to the charge receipt interview and that they be as clear as possible about their claim.

6. Sector of Industry

  Various characteristics of employers (e.g., their size, whether they have experience with hiring persons with disabilities, whether they have been respondents in other employment discrimination cases) undoubtedly have an influence on charge outcomes. We had originally thought that we could obtain data on the characteristics of employers named in *104 Title I claims. Due to confidentiality requirements, however, we were not allowed access to data that identified respondents.

  Table 6 shows that there was a statistically significant relationship between certain types of industries and certain types of outcomes. In particular, both the transportation and public administration industries were significantly related to a decreased likelihood of receiving a successful conciliation. Table 7 also shows that industry sector had a considerable impact on whether a charge was successfully conciliated but not on any of the other outcomes (charge categorizations, predetermination settlements, or cause determinations) in our regression models.

  Explanations to account for industry sector differences are speculative. The finding about the transportation industry could relate to perceptions of people in the transportation industry that, notwithstanding a reasonable cause determination by the EEOC, people with certain types of disabilities are not qualified to perform the essential functions of key transportation jobs (e.g., driving a bus or a truck). The finding about the public administration industry is more difficult to explain, perhaps relating to the number of people with disabilities working for such public service organizations or past experiences of public administration organizations employing people with disabilities.

VI. The Future: What We Have Learned, and Our Recommendations

  The history of the EEOC, from its inception in the Civil Rights Act of 1964 to the present day, can be seen as a series of attempts to deal with the inescapable fact that the Agency lacked the resources to do the jobs it had been assigned. [FN270] It has never been able to process the volume of complaints it was receiving; when it tried to do that, it mired itself in backlogs and probably weakened its litigation program. Chronic deficiencies in management have not helped, but even the most dynamic and creative EEOC leaders have not been able to solve the problems caused by being asked to do too much with too little.

  *105 Since 1994, EEOC management has taken on the most difficult of the EEOC's chronic problems and offered dramatic new approaches to solving them. Our ADA data show that the PCHP has transformed charge processing and cut the backlog. Yet the PCHP also entailed the clear abandonment of any effort to investigate all or even most of thecases that come to the Agency. Under the PCHP, most cases receive little investigation beyond what is gathered at the charge receipt interview or in response to a pro forma request for information sent to the employer.

  ADA outcomes reflect the PCHP process. Thousands of people with disabilities have received benefits from filing an ADA claim with the EEOC, but they comprise less than 13% of all ADA claimants. Over half of all cases filed are found to present insufficient cause to believe discrimination occurred, which is more troubling than surprising given that the vast majority of cases in this group received little investigation. While the PCHP, together with the new mediation program, has resulted in a decrease in cases closed administratively, even the most recent data show that 20% are voluntarily withdrawn by people (usually people with lawyers) who want to proceed as soon as possible to court, or are dismissed by the EEOC for other administrative reasons, such as an inability to find the person who filed the claim.  Even most of those who received benefits may have depended more on their own or their lawyers' efforts than on the EEOC: nearly 90% of cases with benefits were predetermination settlements, and such settlements involve varying degrees of involvement on the part of the EEOC. Even people who go all the way through the process receive less than full service: people whose cases end in a finding of no cause are supposed to be counseled; the files showed, however, that counseling following a "no cause" determination is the exception, not the rule.

  If the PCHP accurately distinguishes between cases worth investigating and those that are not supported by the law or facts, then the loss of individualized attention for individual claimants may be justified, and certainly may be a benefit to employers who are subject to less annoyance in dealing with disgruntled claimants.  The EEOC has never adequately validated the accuracy of the PCHP, however, and our research found reason to believe its accuracy is too low. The variation in charge categorization rates among offices is enormous, far greater than any normal distribution of meritorious cases could be expected to produce. The homogeneity of outcomes across all the statutes the Agency administers, the fact that having a lawyer makes a difference, and the *106 small but significant variations based on complainant characteristics, especially disability, all suggest that the complaint handling process itself plays a role as great or greater than the merits of the case in determining the outcome of a complaint.

  Many of these findings point to problems in management. Clearly, the PCHP, whatever its potential, is not being consistently applied across offices. The EEOC leadership remains limited in its ability to control what goes on at the line staff level. But the EEOC has the management problems one would expect to see in an underfunded agency trying to do too much, and the PCHP‑for all the flaws in its implementation‑is a rational response to the basic problem.

  Our conclusions about the accuracy of the PCHP are inferential. It is difficult to assess the accuracy of the EEOC's judgments of case merits because the EEOC's judgment is the only definitive standard for assessing the case merits in the first place: evaluating the "accuracy" of a system of adjudication ultimately requires a second system of adjudication. Concern may also be tempered by the fact that the EEOC/FEPA process represents only half of the ADA enforcement scheme: parties who do not get satisfaction at the EEOC/FEPA level can go to court. We are now beginning a study to follow the course of cases in court.

  It may be wise for the EEOC to concentrate on the strongest cases, and it may even be selecting them well. There is, however, another finding that is unambiguous and compelling, regardless of whether the EEOC is "getting it right" on the merits: in our system of justice, and certainly in the minds of Americans, [FN271] the chance of a fair hearing‑attention, respectful attention, the chance to state one's case‑is a public good, and one that is independent of outcome. The EEOC is not providing, because it is not able to provide, the vast majority of claimants with a genuine opportunity to air their grievances. Although every claimant has the chance to tell his or her story to an intake staffer, only a small proportion of the claims will ever actually receive vigorous investigative attention. We doubt that most EEOC claimants realize how little help the Agency will actually provide. The fact that the EEOC does not‑and fairly cannot, given its resources‑provide services to most claimants requires Congress to make basic changes.

  *107 What changes? We suggest Congress has two options. First, it can substantially increase the Agency's funding to allow it to have a staff that is large, well‑trained and motivated enough to be able to make reasonable categorization determinations and then to investigate each A and B case to the point of being able to make a reasonable cause determination. It makes sense to fund EEOC to do this instead of courts if we get quicker, cheaper and more satisfactory outcomes from the administrative process.  Unfortunately, we cannot authoritatively compare the EEOC's efficiency with courts', because we lack data that captures the comparable costs of the two systems or the satisfaction they generate among participants. The large number of cases filed suggests at least that people who perceive discrimination find the EEOC and FEPAs accessible.

  Strengthening the EEOC would also make sense if lawyers and the courts were not practically accessible to people with smaller claims. [FN272] Professor Louis Rulli, who conducted a study of Title I litigation in the Eastern District of Pennsylvania, concluded that "the poor experience enormous difficulties in obtaining access to counsel and as a result are only marginally involved in federal litigation involving employment discrimination based upon disability." [FN273] If this is true, the EEOC and FEPAs are, in practical terms, the only possible source of a remedy for the people who, arguably, are most in need of help. The true accessibility of courts to people who perceive discrimination in employment must be a prime consideration for Congress and the courts as they consider funding levels for the EEOC.

  Congress' (and more immediately the federal courts') second option is to align the remedial procedures under the Civil Rights Act with the realities of EEOC's current capacity. As we have demonstrated, the EEOC never has been able to investigate every charge brought before it in an effective way, and its best effort at efficiency to date‑the PCHP‑necessarily requires it toleave most cases essentially uninvestigated.  The reality is that the EEOC does not investigate every claim, and that most people who file will wait months, if not longer, for their case to be resolved, and then usually in favor of the employer. Not only should this be public knowledge, but Congress and the courts should not require anyone to wait for his or her case to get stale and his or her *108 need for a legal remedy to rise with unemployment or dissipate with re‑employment. Administrative filing may serve a screening function that reduces court filings, but it does so in a plainly arbitrary and unfair way.

  The most straightforward solution would be for Congress to eliminate the requirement of filing with the EEOC as a jurisdictionalprerequisite to court action.  This would allow plaintiffs who have a lawyer to seek immediate relief in court if they wished. This could well reduce the EEOC's workload by as much as 25%, given existing levels of representation, though it could substantially increase the workload of state and federal courts if most employment discrimination complainants choose to go directly to court. [FN274]Such a change would be problematic, however, if it were used to justify reduced or merely steady resources for the EEOC, or was not accompanied by increased support for legal services for poor people with disabilities. Leaving aside the possible effect on court dockets, another possible drawback of eliminating the requirement of EEOC filing is that it would hurt the Agency's litigation efforts. As the law stands now, the Agency has access to all cases and can cherry pick the most promising ones. We could not assess whether it is successfully doing so, but finding those promising cases was one of the main goals of the PCHP. [FN275] If Congress determined it was best to give the EEOC a chance to select the best cases for litigation, it could still deal with the unfairness of the current system by shortening the Agency's grip, explicitly allowing individuals unconditionally to receive a Right‑to‑Sue letter after thirty or sixty days upon request. Certainly the federal courts facing the question of the validity of Right‑to‑Sue letters issued before 180 days have elapsed at the EEOC should be informed in *109 their interpretation of the statute by our data concerning how the Agency actually operates. [FN276]
  The EEOC can also take steps in the absence of action by Congress. Most urgently needed is more auditing of the PCHP. The EEOC could assess the accuracy of the system to a reasonable degree of confidence by randomly and routinely selecting cases after categorization for full investigation by independent teams who are blind to the original categorization. Step two would be to inform all B claimants immediately upon categorization that their cases are unlikely to receive full investigation, and to issue Right‑to‑Sue letters in all circuits and districts where they are accepted by federal courts prior to the passing of 180 days. Furthermore, the Agency should administratively close inactive cases as soon as possible.

  Our recommendations should not be read as an attack on the EEOC as it now operates, nor upon the idea of an administrative dispute resolution and enforcement mechanism for federal civil rights law. The EEOC today is providing real services to some of the claimants who file with it. The new mediation program is actually a quite positive *110 development, and has the potential to provide true case resolution services to thousands more EEOC claimants.

  The main reason that the EEOC's charge process is so problematic is that it has been subject to utterly unrealistic expectations. Congress and most of our Presidents have treated the EEOC as a symbol of antidiscrimination enforcement, and have funded it at a symbolic level. What our study emphasizes is that real claimants need real services, not symbols. If they are truly to fulfill the promises of antidiscrimination laws like the ADA, the time has come at last for political leaders in Washington to choose an enforcement process and give it the resources to do the job. In the case of the ADA, an unfunded mandate requiring EEOC to vigorously enforce the law has broken the promise of equality Congress made when it passed the statute.
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[FN89]. Id. at 270.

[FN90]. Igasaki & Miller, supra note 46, pt. II.

[FN91]. See id. (discussing the historical background of the Equal Employment Opportunity Commission).

[FN92]. Blumrosen, supra note 17, at 271 tbl.17.1.

[FN93]. Equal Employment Opportunity Commission Policies Reporting Goals and Timetables in Litigation Remedies: Hearings Before the Subcomm. on Employment Opportunities of the House Comm. on Educ. & Labor, 99th Cong. 191 (1986) [hereinafter Subcomm. Hearings] (prepared statement of the Women Employed Institute).

[FN94]. Id. at 194.

[FN95]. Id. at 187. In absolute terms, litigated cases fell from 368 to 286. Id.

[FN96]. See generally Juan Williams, A Question of Fairness, The Atlantic Monthly, Feb. 1987, at 71, 73 (discussing the origins of Thomas' views on civil rights).

[FN97]. See Subcomm. Hearings, supra note 93, at 2 (reporting statement made by Representative Matthew G. Martinez).

[FN98]. Blumrosen, supra note 17, at 272 (stating that under Thomas, the quality of the Agency's investigations utilizing the stricter standards was subject to severe criticism).

[FN99]. See Gen. Accounting Office, EEOC Birmingham Offices Closed Discrimination Charges Without Full Investigation, Rep. No. HRD 87‑81 at 23 (1987) (stating that EEOC Birmingham Office managers believed that the full investigation goals were unrealistic); Gen. Accounting Office, EEOC and State Agencies Did Not Fully Investigate Discrimination Charges, Rep. No. 89‑11 at 3 (1988) (stating that many cases had "serious deficiencies" and that "EEOC officials told GAO that EEOC did not have enough staff to monitor the agencies effectively").

[FN100]. Gen. Accounting Office, EEOC and State Agencies Did Not Fully Investigate Discrimination Charges, supra note 99, at 3.

[FN101]. See Michael Selmi, The Value of the EEOC: Reexamining the Agency's Role in Employment Discrimination Law, 57 Ohio St. L.J. 1, 15 (1996) (questioning whether private attorneys would be as effective at remedying employment discrimination claims as the EEOC).

[FN102]. Id. at 16.
[FN103]. Id.

[FN104]. Id. at 18.

[FN105]. Id. at 18‑21.

[FN106]. Id. at 18.

[FN107]. See id. at 25‑26, 64 (concluding "it is time to fundamentally rethink the necessity and proper role of the EEOC").

[FN108]. Maurice E.R. Munroe, The EEOC: Pattern and Practice Imperfect, 13 Yale L. & Pol'y Rev. 219, 268 (1995).

[FN109]. See id. at 268‑70 (stating that as a result of the EEOC's commitment to full investigations and its refusal to settle early, the EEOC's resources were stretched thin, a backlog developed, and resources were diverted from attacking unlawful practices).

[FN110]. Id. at 269.
[FN111]. Civil Rights Act of 1991, Pub. L. No. 102‑166 § 1745, 105 Stat. 1071 (codified at 42 U.S.C. § 1981a (1994)).

[FN112]. Id. § 1981a(c).

[FN113]. See Selmi, supra note 101, at 3‑4 ("The damage provisions should make employment discrimination cases more lucrative . . . while the jury trial provision will likewise increase the expected value of cases because plaintiffs tend to have a much higher success rate with juries than they do with cases that are tried before judges." (citations omitted)). We are less sure. It is not safe to assume, given that most EEOC cases are filed without an attorney, that a change in attorney attitudes would increase the workload of the EEOC. Given the generally poor public awareness of congressional legislation, we are also skeptical that a change in the details of civil rights remedies and procedures would have a rapid effect on the behavior of individual claimants.

[FN114]. Evan Kemp took over as EEOC Chairman in 1990 and again from 1993 through 1994. Tony Gallegos served as Acting Chairman.

[FN115]. Igasaki & Miller, supra note 46, pt. II.

[FN116]. R.T. Seymour, Civil Rights Act and EEOC News, (Law. Committee for Civ. Rts. Under Law, Emp. Discrimination Project) 1995, at 19.

[FN117]. Vice‑Chairman Paul Igasaki and Commissioner Paul Miller, also appointed in 1994, played a particularly important role.

[FN118]. While the Commission took action on the charge processing and ADR Task Force reports, it took no action on the FEPA task force report.

[FN119]. See Igasaki & Miller, supra note 46, pt. III ("the charge processing changes . . . had been adopted by the Commission in April 1995").

[FN120]. U.S. Equal Empl. Opportunity Comm'n, National Enforcement Plan, ¶¶ 22‑24 (1996), at http://www.eeoc.gov/nep.html.

[FN121]. Id. ¶ 23.

[FN122]. See Igasaki & Miller, supra note 46, pt. III (noting that in the 1996 NEP the EEOC considered LEPs as the foundation of its nationwide policy for strategic enforcement).

[FN123]. Id.

[FN124]. Id.

[FN125]. See PCHP, supra note 12, at 4.

[FN126]. Id.

[FN127]. Id.

[FN128]. Id. at 5.

[FN129]. Id. at 4.

[FN130]. Id. at 1.

[FN131]. Id.

[FN132]. See generally R. Gaull Silberman & Paul Steven Miller, Task Force on Alternative Dispute Resolution: Report to Chairman Gilbert F. Casellas (1995) (outlining the proposed mediation program).

[FN133]. Statement of Vice President Albert Gore, at http:// www.eeoc.gov/mediate/transcripts.html (last modified Feb. 11, 1999). Since data about the EEOC's mediation program only began to be entered into the EEOC's Charge Data System in November 1998, we did not evaluate the mediation program in our current study. We have recently been awarded funding to continue studying the Title I charge process. In doing so, we will examine the impact of the EEOC's mediation program on Title I charging parties. We started the new study in October, 2000.

[FN134]. See generally, Gen. Accounting Office, EEOC's Charge Data System Contains Errors, But System Satisfies Users, Rep. No. INTEC‑90‑5 (1989) (reporting to the Senate Special Committee on Aging on the design and use of the CDS to monitor age discrimination complaints).

[FN135]. Id. at 2.

[FN136]. Id.

[FN137]. Id. at 3.

[FN138]. Id.

[FN139]. Id.

[FN140]. In some of the analyses to follow, quantitative associations between characteristics of charging parties and case outcomes will be noted as statistically significant. Strictly speaking, tests of significance are not really necessary with most of our analyses, because most of our data do not constitute a sample, but rather the entire population of all EEOC charges filed for the years specified. Hence, the statistics presented provide accurate descriptions and comparisons in themselves, without relying on probabalistic inferences about a universe of cases not directly assessed.  Nevertheless, there is a sense in which these data may be interpreted as "representative." Specifically, outcomes for demographic subgroups (e.g., women, African Americans) are salient in part because they suggest that other members of these groups‑i.e., individuals who did not bring charges but might have done so‑would have experienced similar outcomes, and might still in the future, assuming similar conditions of ADA enforcement by the EEOC. For this reason, and to give some heuristic idea of the magnitude of the differences observed, we include statistical significance estimates. In this context, a probability (p) value of less than 0.05 should be given the following interpretation: if the individuals in given subgroups (e.g., female vs. male charging parties) had been selected at random from a population in which social categories (e.g., gender) made no actual difference in the outcome (e.g., receiving priority case classification), we would expect to find sample differences as large as these by chance in less than 5 samples out of 100.

[FN141]. The size of the employer is also included in the CDS but was not available to the researchers due to reasons of confidentiality. The employer size data collected directly from the files, however, appeared unreliable and, therefore, are not used in any analyses in this study.

[FN142]. In order to assess the reliability of the data, data were obtained for some variables‑e.g., type of disability or disabilities; filing and closing dates of the charge; the outcome of the charge; the charge categorization decision‑both from the CDS and the investigative files, and cross‑checked.

[FN143]. See, e.g., Marjorie L. Baldwin, Estimating the Potential Benefits of the ADA on the Wages and Employment of Persons with Disabilities, in Employment, Disability, and the Americans with Disabilities Act 258, 276 (Peter David Blanck ed., 2000) ("policies designed to reduce employer prejudice . . . could significantly improve labor market opportunities"); David M. Engel & Frank W. Munger, Rights, Remembrance, and the Reconciliation of Difference, 30 Law & Soc'y Rev. 7, 48 (1996) ("rights most often become active, not through litigation, but as part of the routines of everyday life"); Jean Fran ois Ravaud et al., Discrimination Towards Disabled People Seeking Employment, 35 Soc. Sci. & Med. 951, 957 (1992) (stating that stigma due to disability has a greater effect on perception of workers than age, occupation, or ethnicity); Susan Schwochau & Peter David Blanck, The Economics of the Americans with Disabilities Act, Part III: Does the ADA Disable the Disabled?, 21 Berkeley J. Emp. & Lab. L. 271, 283‑313 (discussing economic models evaluating the performance of the ADA and disputing theories that the ADA has caused economic decline among the disabled). See generally Marjorie L. Baldwin, Can the ADA Achieve Its Employment Goals?, Annals Am. Acad. Pol. & Soc. Sci., Jan. 1997 at 37 (analyzing the effectiveness of the ADA in addressing discrimination against workers with disabilities); Blanck, supra note 2, at 912‑15 (discussing an empirical study of the effect of the ADA on employment integration and economic opportunity); Burris & Moss, supra note 6 (discussing Title I research strategies)

[FN144]. See Scott Burris, Law and the Social Riskof Health Care: Lessons from HIV Testing, 61 Alb. L. Rev. 831, 843 (1998) (stating that the value of available data on the occurrence of HIV‑based discrimination is limited because "the volume of complaints and formal litigation bears an unknown relationship to acts of discrimination"); Scott Burris et al., Disputing Under the Americans with Disabilities Act: Empirical Answers, and Some Questions, 9 Temp. Pol. & Civ. Rts. L. Rev. 237 (2000); Steven L. Willborn, The Nonevolution of Enforcement under the ADA: Discharge Cases and the Hiring Problem, in Employment, Disability and the Americans with Disabilities Act: Issues in Law, Public Policy and Research 103, 107 (Peter David Blanck ed. 2000); see also Scott Burris, Dental Discrimination Against the HIV‑Infected: Empirical Data, Law and Public Policy, 13 Yale J. on Reg. 1, 24 (1996) (discussing data on incidence of discrimination among dental patients based on whether they are infected by HIV); Teresa L. Scheid, Compliance with the ADA and Employment of Those with Mental Disabilities, in Employment, Disability and the Americans with Disabilities Act: Issues in Law, Public Policy and Research 146, 146 (Peter David Blanck ed. 2000) (reporting results of employer surveys). The number of court cases or other formal legal complaints bears a relationship to incidents of discrimination but the precise nature of that relationship is unkown. See, e.g., William L. F. Felstiner et al., The Emergence and Transformation of Disputes: Naming, Blaming, Claiming, 15 Law & Soc'y Rev. 631, 631‑54 (1980‑81) (discussing the processes by which injured parties perceive, respond to, and seek compensation for their injuries). The extant research has generally found that only a fraction of people who suffer a legally cognizable injury actually files claims. See, e.g., Paul C. Weiler et al., A Measure of Malpractice: Medical Injury, Malpractice Litigation, and Patient Compensation 61‑63 (1993) (citing Patricia M. Danzon, Medical Malpractice: Theory, Evidence and Public Policy (1985) (reporting that only one malpractice claim was lodged for every ten negligent adverse events in the California health care system)); Herbert M. Kritzer et al., To Confront or Not to Confront: Measuring Claiming Rates in Discrimination Grievances, 25 Law & Soc'y Rev. 875, 880 (1991) (noting that major discrepancies exist in the discrimination data that is compiled); A. Russell Localio et al., Relation Between Malpractice Claims and Adverse Events Due to Negligence: Results of the Harvard Medical Practice Study III, 325 New Eng. J. Med. 245, 249 (1991) ( "the number of patients in New York State who have serious diabling injuries each year as a result of clearly negligent medical care but who do not file claims (5400) exceeds the number of patients making malpractice claims (3570)"). Given the fact that litigation in the United States occurs in hundreds of formally or functionally independent jurisdictions, each keeping its own records, it has traditionally been difficult even to determine the frequency of claims being filed. The increasing use of electronic docketing systems, notably the development of a uniform federal electronic docketing system, may change this. Our EEOC and FEPA claims data is nonetheless unusual: an up‑to‑date, highly accurate figure of the number of people who formally claim to have suffered employment discrimination in violation of the ADA.

[FN145]. Seeking an "objective" measure of the merits of cases raises a problem that is both conceptual and practical: the legal system functions to manufacture determinate, binary outcomes to complex, indeterminate disputes, so it is not ultimately clear how a "correct" assessment could be judged other than by reproducing the very adjudicatory process one isattempting to measure. Ambitious studies have attempted to assess the facts underlying litigation. See, e.g., Weiler, supra note 144. (attempting to perform a study on medical malpractice litigation) Such an effort was beyond the scope of this study.

[FN146]. At the time of our data collection, there were only fifty field offices. The EEOC opened another office in Puerto Rico on July 30, 2000.

[FN147]. Individuals may file a charge with either the EEOC or a FEPA. The charge is considered to be "dual‑filed" under both the ADA and applicable state and local anti‑discrimination statutes. FEPA investigations of "dual‑filed" charges are conducted under contract with and overseen by the EEOC. See Joyce E. Tucker, Report of the Task Force on Fair Employment Practice Agencies (1995).

[FN148]. Equal Empl. Opportunity Comm'n, Contacting the EEOC, at  http:// www.eeoc.gov/teledir.html (last modified July 25, 2001).

[FN149]. U.S. Comm'n on Civil Rights, Helping Employers Comply with the ADA 46 (1998).

[FN150]. During the 1999 fiscal year, the EEOC received a substantial budget increase that, among other things, allowed it to hire in‑house attorneys for some area offices.

[FN151]. U.S. Comm'n on Civil Rights, supra note 149, at 47.

[FN152]. See supra notes 123‑131 and accompanying text.

[FN153]. PCHP, supra note 12, at 6.

[FN154]. See id. (stating that the charge receipt process must include an interview, whether in person, by phone, or by mail).

[FN155]. FEPAs generally follow procedures similar to EEOC's, but have not adopted the PCHP. See infra Part IV.G.

[FN156]. The ultimate determination about whether an individual is covered by the ADA frequently is based on medical information provided to the Agency following the charge receipt interview. In some offices, all ADA charging parties are asked to sign an authorization to release medical and other information as part of the charge receipt process. In others, only individuals with a disability that is not visible or apparent are asked to sign the authorization.

[FN157]. According to the EEOC, the essential elements of charge receipt counseling are informing the individual that he or she has a right to file a charge; informing the individual that a formal charge must be filed to preserve the right to file a private suit; informing the individual that the EEOC must provide the respondent with a notice of the charge; informing the individual about the risk of retaliation and that retaliation is itself a violation of federal discrimination law; providing the individual with a notice about the particular needs of an office and the communities it serves; informing the individual, in an accessible format, about what to expect during charge processing; counseling the individual about the probable outcome where the charge seems to be weak, but not discouraging him or her from filing a charge; giving the individual the best initial assessment of the evidence; and conveying fairly and honestly to the individual information about the status of his or her case, how it fits into the charge priority procedures, and what the individual can expect to happen. PCHP, supra note 12, at 6‑7.

[FN158]. See Kathryn Moss et al., Different Paths to Justice: The ADA, Employment, and Administrative Enforcement by the EEOC and FEPAs, 17 Behav. Sci. & L. 29, 35 (1999) (stating that specific impairment classifications represented 3.2% or less of all charges filed).

[FN159]. The total number of charges categorized does not add up to the total number of charges closed because charge categorization did not start until the summer of 1995.

[FN160]. U.S. Equal Emp. Opportunity Comm'n, National Enforcement Plan, supra note 120, at ¶ 22.

[FN161]. Some offices further subdivide both their A and B categories. Some, for example, have an "A3" subcategory for cases that need priority attention, such as cases involving a charging party with a terminal illness or who is at risk of being physically harmed or intimidated. Some also have various subcategories of B cases for cases that seem to have different amounts of potential.

[FN162]. See infra Table 8.

[FN163]. PCHP, supra note 12, at 7‑8.

[FN164]. See id. at 6 (explaining the essential elements of charge receipt counseling). FEPA investigation practices vary, and are not within the scope of this study.

[FN165]. Id. at 4.

[FN166]. The rules concerning the timing of a Right‑to‑Sue letter are uniform within the EEOC but not the federal courts. Title VII provides: 

    If a charge filed with the Commission . . . is dismissed by the Commission, or if within one hundred and eighty days from the filing of such charge . . . the Commission has not filed a civil action . . . or the Commission has not entered into a conciliation agreement to which the person aggrieved is a party, the Commission . . . shall so notify the person aggrieved and within ninety days after the giving of such notice a civil action may be brought against the respondent named in the charge. . . . 

42 U.S.C. § 2000e‑5(f)(1) (1994). By a regulation promulgated in 1977 as part of its effort to deal with its already substantial case backlog, the EEOC authorized the issuance of a Right‑to‑Sue letter before the expiration of 180 days if: 

    the District Director, the Area Director, the Local Director, the Program Director, Office of Program Operations or upon delegation, the Director of Systematic Programs, Office of Program Operations or the Directors, Field Management Programs, Office of Program Operations has determined that it is probable that the Commission will be unable to complete its administrative processing of the charge within 180 days from the filing of the charge and has attached a written certificate to that effect. 

29 C.F.R. § 1601.28(a)(2) (2000). The circuit courts of appeal are now split over whether this is a valid regulation consistent with congressional intent or an impermissible deviation from Congress's determination that cases remain before the EEOC for no fewer than 180 days. See Seybert v. West Chester Univ., 83 F. Supp. 2d 547, 549‑53 (E.D. Pa. 2000) (explaining the ambiguity of section 2000e‑(5)(f)(1) and  the conflict over interpretation of the regulation). Thus, the ability of a complaining party to initiate a lawsuit in fewer than 180 days after filing with the EEOC where the Agency has not completed processing the case depends upon the prevailing view among the federal courts where the case will be brought.

[FN167]. All charging parties whose cases are not resolved by the EEOC have the right to sue, but the 19% who request the right to sue during the investigative phases represent a discrete group of claimants that can skew the analysis of the EEOC's performance. While these charging parties have neither received benefits from filing with the EEOC nor have been found to present reasonable cause to believe discrimination occurred, these parties were in practical terms simply not seeking nor eligible for those outcomes. File reviews showed that these cases were often brought with the assistance of an attorney, and that the EEOC case was filed simply to meet the statutory requirement, with no expectation or intention to seriously pursue benefits through the Agency. While we do not view administrative closures as beneficial for charging parties, we consider right‑to‑sue closures as missing outcomes because we do not yet have data on what happens to individuals after they have dropped out of the administrative charge process. Because of this, we have subtracted right‑to‑sue closures from the total number of charges in our calculations of settlement rates, cause closures, and conciliations. Individuals with all types of administrative closures, as well as those who receive no cause resolutions, can also file lawsuits.

[FN168]. The introduction of mediation represents something of an exception in the traditional relationship between Congress and the EEOC. Congress not only endorsed the addition of mediation to the Agency's workload, but actually funded the program in full with a $13 million increase to the Agency's budget. Nat'l Council on Disability, Promises to Keep: A Decade of Federal Enforcement of the Americans with Disabilities Act § 3.3.6 at 183‑87 (2000).

[FN169]. Participation in mediation is strictly voluntary. The mediator has no authority to impose a settlement. See R. Gaull Silberman & Paul Steven Miller, supra note 132, at 7 (quoting Colquitt Meacham, The Use of Mediation to Resolve Employment Discrimination Complaints, 28 Boston B.J. 21, 22 (1994) (quoting Gerald W. Cormick, Intervention and Self‑Determination in Environmental Disputes: A Mediator's Perspective, Resolve (Winter 1982)). Unlike the EEOC staff in the standard administrative investigation, the mediator has no authority to judge the merits of the case. The mediator acts as a facilitator, rather than an inquisitor or judge. If mediation succeeds, the charge is formally closed. If it does not succeed, the charge is returned to the regular pool of charges.

[FN170]. Nat'l Council on Disability, supra note 168, § 3.3.6 at 183.  "Settlement" and "withdrawal with benefits" are EEOC terms of art for particular types of closures. These terms are defined infra in Part IV.G.

[FN171]. E. Patrick McDermott et. al., An Evaluation of the Equal Employment Opportunity Commission Mediation Program (EEOC Order No. 9‑09‑/7632/2, September 20, 2000), at http://www.eeoc.gov/mediate/report/summary.html.

[FN172]. Memorandum from Gilbert F. Casellas, Chairman, EEOC, to District, Area, & Local Office Directors & Regional Attorneys, EEOC (Apr. 10, 1997) (on file with author).

[FN173]. Id.

[FN174]. PCHP, supra note 12, at 11‑12.

[FN175]. Id. at 12.

[FN176]. Cf. Nat'l Council on Disability, supra note 168, § 3.3.4, at 173  ("A cause finding is usually followed by efforts to reach an agreement with the respondent that produces substantial relief for the charging party.").

[FN177]. The EEOC considers unsuccessful conciliations as beneficial to charging parties because the EEOC's written determinations that there was reasonable cause to believe that discrimination occurred can be used by attorneys in evaluating their case and as evidence in court. However, given Title I complainants' difficulties in finding an attorney and their apparent loss rate in the courts, we are not persuaded that the EEOC's written determination is especially helpful to a complainant's ability to retain an attorney or to convince a judge or jury about the merits of his or her allegations. We, therefore, do not consider unsuccessful concilations to benefit charging parties.

[FN178]. Nat'l Council on Disability, supra note 168, § 3.3.4, at 173.

[FN179]. Id. § 3.1.2, at 156‑58.

[FN180]. Id. § 3.3.4, at 173.

[FN181]. To describe the amount the "typical" charging party received, the median is appropriate because the distributions of benefits are skewed: that is, some charges have resulted in atypically high dollar amounts. In order for readers to compare our data with the data reported by the EEOC, we also include the mean because that is the statistic the EEOC uses in reporting monetary awards.

[FN182]. The projected monetary data figures should be viewed with skepticism. They are based on rather arbitrary assumptions about people working for a one year time period, and both the EEOC and the employer have incentives to estimate them on the high side.

[FN183]. See supra notes 7‑10 and accompanying text.

[FN184]. Since the ADA's enactment, its critics have argued that the right to file employment discrimination complaints under the ADA has inspired a barrage of frivolous charges brought by people with "bad backs," "psychological stress," and other "nonserious" disabilities; that most cases of employment discrimination brought under the ADA involve people who already have jobs; and that an avalanche of frivolous complaints may produce a backlash by businesses, ultimately hurting the very people the law was meant to help. See James Bovard, The Disabilities Act's Parade of Absurdities, Wall St. J., June 22, 1995, at A16 (stating that the ADA produces absurd lawsuits); James Bovard, The Lame Game, The American Spectator, July 1995, at 30‑33 (citing "egregious examples" of ADA cases); James Bovard, The Error of Big Government: Conservatives Applauded when Bill Clinton said That the Day of Big Government was Done. Who Were They Trying to Kid? Washington Just Keeps Growing‑and Growing, The American Spectator, Feb. 1997, at 40 (stating that the ADA results in "uncertainty and legal chaos"); Bill Leonard, Life at the EEOC, HR Magazine, Jan. 1998 at 89 (describing frivolous claims filed under the ADA); George F. Will, Moral Defect or Medical Problem?, S.D. Union‑Trib., Apr. 4, 1996, at B10 (analyzing broad interpretations of the ADA); G.E. Zuriff, Medicalizing Character, The Public Interest, Spring 1996, at 94‑99 (arguing that the ADA should be narrowed).

[FN185]. The information recorded in the EEOC's charge data system for FEPA‑ filed and EEOC‑filed charges is the same except for codes labeling which are from the EEOC and which are from FEPAs, data about how charges are categorized and data about EEOC's mediation program.

[FN186]. The number of cases reported in Table 3 is less than the number filed during the study period because some cases had not been closed by the end of the study period.

[FN187]. See Study Finds Employers Win Most Title I Judicial and Administrative Complaints, 22 Mental & Physical Disability L. Rep. 403 (1998) (describing an analysis of "all the ADA employment cases covered in the Reporter"); John W. Parry, Highlights & Trends, 23 Mental & Physical Disability L. Rep. 294 (1999) (describing the trend in employment decisions under the ADA Title I).

[FN188]. See Selmi, supra note 101, at 18 (finding a settlement rate of more than 80% in a study of EEOC filed litigation resolved in 1992).

[FN189]. Study Finds Employers Win Most ADA Title I Judicial and Administrative Complaints, supra note 187.

[FN190]. See Parry, supra note 187.

[FN191]. John W. Parry, 1999 Employment Decisions Under the ADA Title 1‑ Survey Update, 24 Mental & Physical Disability L. Rep. 348, 348‑50 (2000).

[FN192]. Id.; see also, Scott Burris et al., Symposium on the Americans with Disabilities Act‑Past, Present and Future: Developing Law Over a Decade: Disputing Under the Americans with Disabilities Act: Empirical Answers, and Some Questions, 9 Temp. Pol. & Civ. Rts. L. Rev. 237, 249 (2000) (assessing the ADA based on data rather than prior principles); Ruth Colker, The Americans with Disabilities Act: A Windfall for Defendants, 34 Harv. C.R.‑C.L. L. Rev. 99 (1999) [hereinafter Colker, Windfall] (analyzing court data under the ADA); see also, Ruth Colker, Winning and Losing under the Americans with Disabilities Act, 62 Ohio St. L.J. 239, 276‑77 (2001) [hereinafter Colker, Winning and Losing] (finding in an analysis of appellate decisions in ADA cases that EEOC participation as an amicus curiae on appeal was positively and significantly correlated with a successful outcome for the plaintiff).

[FN193]. In an exploratory study, Professor Louis Rulli begins to shed light on the number of ADA cases that move from the administrative to the judicial realm, and the outcomes of cases not decided by judges or juries. See Louis S. Rulli, Employment Discrimination Litigation Under the ADA From the Perspective of the Poor: Can the Promise of Title I Be Fulfilled for Low‑Income Workers in the Next Decade, 9 Temp. Pol. & Civ. Rts. L. Rev. 345 (2000). Rulli examined all ADA Title I cases filed between 1996 and 1998 in the Eastern District of Pennsylvania. Using the full number of closed cases (376) as the denominator, he determined that the win rate of plaintiffs in cases decided by judges or juries in that district was more accurately set at 2.7%. On the other hand, he found that between 47% and 63% of the cases had settled, presumably with some benefits to the plaintiffs. Id. at 368‑73.
[FN194]. See generally Eugene Bardach, The Implementation Game: What Happens After a Bill Becomes Law (1977) (following the implementation of a California law and concluding that successful policy implementation depends on a "fixer" who is able to overcome resistance to a policy); Blumrosen, supra note 17 (examining the law transmission system and the process by which the general principles of equal opportunity written into the 1964 Civil Rights Act were translated into improved conditions for minority and female workers, and arguing that equal employment laws are no longer sufficient for improving the lot of many Americans); Martha Derthick, Agency Under Stress: The Social Security Administration in American Government (1990) (analyzing two well‑publicized cases of the Social Security Administration and arguing that the institutions of American government function in ways that are not conductive to good administration); Martha Derthick, New Towns In‑Towns: Why a Federal Program Failed (1972) (analyzing seven projects by the Johnson Administration to create new model communities on federally‑owned land in metropolitan areas); Christopher C. Hood, The Limits of Administration (1976) (analyzing the role of administration in the policy process in an attempt to show how administrative analysis can make a contribution to policy studies); Michael Lipsky, Street‑ Level Bureaucracy: Dilemmas of the Individual in Public Services (1980) (examining the collective behavior and structure of public service organizations and analyzing how the decisions of these organizations, the routines they establish, and the devices they invent to cope with uncertainties and work pressures effectively become the public policies they carry out); Daniel A. Mazmanian & Peter A. Sabatier, Implementation and Public Policy (rev. ed. 1983) [hereinafter Implementation and Public Policy, rev. ed.] (examining the ability of the government to implement the specific objectives that are set forth in constitutionally adopted public policies and how the formulation process and the mandate that results enhance or detract from the ability to implement the program); Effective Policy Implementation (Daniel A. Mazmanian & Peter A. Sabatier eds., 1981) [hereinafter Effective Policy Implementation] (arguing that a substantial portion of the outcomes of any major implementation effort can be explained by a finite number of variables, which can be organized and examined within the context of a reasonable conceptual framework); Jerome T. Murphy, State Educational Agencies and Discretionary Funds (1974) (examining the manner in which state education agencies used largely unrestricted federal grant money in the late 1960s and early 1970s); Jeffrey Pressman, Federal Programs and City Politics (1975) (analyzing the interrelationships between federal policy and city politics in Oakland); Jeffrey L. Pressman & Aaron Wildavsky, Implementation (1973) (studying the Economic Development Administration program in Oakland following the initial setting of goals, securing of agreements, and commitment of funds for the program); James Q. Wilson, Bureaucracy: What Government Agencies Do and How They Do It (1989) [hereinafter Wilson, Bureaucracy] (explaining and detailing what government agencies do to show that reality often does not conform to scholarly theories or popular prejudices); James Q. Wilson, The Investigators: Managing FBI and Narcotics Agents (1978) [hereinafter Wilson, The Investigators] (assessing the extent to which the management system of the Federal Bureau of Investigation and the Drug Enforcement Administration facilitates and hinders the work of the investigators in those agencies and explaining, if the work is hindered, why this should be so); Robert S. Montjoy & Laurence J. O'Toole, Toward a Theory of Policy Implementation: An Organizational Perspective, 39 Pub. Admin. Rev. 465 (1979) (examining intra‑organization implementation and the potential utility of a theory of implementation and the difficulty of creating one); Kathryn Moss, The "Baby Doe" Legislation: Its Rise and Fall, 15 Policy Stud. J. 629 (1987) [hereinafter Moss, Baby Doe Legislation] (assessing factors that influence implementation of the amendment to the Child Abuse and Prevention and Treatment Act, often called "Baby Doe" legislation, and examining how the legislation evolved, its implementation, and its impact); Kathryn Moss, The Catalytic Effect of a Federal Court Decision on a State Legislature, 19 Law & Soc'y Rev. 147 (1985) [hereinafter Moss, Catalytic Effect] (examining the way in which a United States District Court decision catalyzed state legislation in Texas and analyzing whether it is possible that in the aggregate cases like it are more influential than the decisions that have drawn the special attention of the research community); Stephen L. Percy, ADA, Disability Rights, and Evolving Regulatory Federalism, 23 Publius 87 (Fall 1993) (examining the shifting basis of disability rights mandates from conditions‑of‑ aid to federal preemption and the disability rights mandates imposed on state and local governments by the Americans with Disabilities Act); Donald S. Van Meter & Carl E. Van Horn, The Policy Implementation Process: A Conceptual Framework, 6 Admin & Soc'y 445 (1975) (examining the process of policy implementation through the development of a model that directs attention to six clusters of variables that affect the delivery of public services).

[FN195]. See Stephen L. Percy, Disability, Civil Rights, and Public Policy: The Politics of Implementation 2, 23‑30 (1989) (developing an organizing framework based upon the notion that implementation policies are set and reset as relevant actors interact so as to protect their own positions and examining the development and refinement of disability rights policies).

[FN196]. See generally Patricia Ewick & Susan S. Silbey, The Common Place of Law: Stories From Everyday Life (1998) (arguing that the law as a social institution is formulated by a person's everyday experience with the law rather than by formal pronouncements of the law, including statutes, court decisions, and the Constitution).

[FN197]. See generally Bardach, supra note 194 (examining the administrative and political roadblocks that obstruct implementation of federal programs after they have passed from bill to law); Hood, supra note 194 (analyzing how the administration of public policy contributes to policy studies); Murphy, supra note 194, (discussing disposition of federal grant money); Pressman, supra note 193 (discussing how federal officials at the national level have implemented domestic urban programs); Pressman & Wildavsky, supra note 195, (examining the implementation of a public program designed to create jobs for urban minorities through economic development).

[FN198]. Percy, supra note 195, at 2.

[FN199]. Id.

[FN200]. See generally Blumrosen, supra note 17 (analyzing agency implementation of equal employment opportunity policy); Ewick & Silbey, supra note 196 (using the bottom‑up approach to assess how common citizens perceive and incorporate the law into their lives); Yeheskel Hasenfeld & Daniel Steinmetz, Client‑Official Encounters in Social Service Agencies in The Public Encounter 83 (Charles T. Goodsell, ed. 1981) (discussing the sometimes incompatible interests of clients and agencies); Lipsky, supra note 196 (applying a the bottom‑up approach to assess how public service agencies can more effectively provide public services by analyzing the working conditions and work environment of public service employees at the service level); Moss, The Catalytic Effect, supra, note 196 (employing the bottom‑up approach to examine how a federal district court decision influenced the enactment of a state statute by analyzing interactions between actors involved in the statute's enactment); Wilson, Bureaucracy, supra note 194 (explaining why American governmental agencies tend to act consistently by examining, in part, implementation of agency policy at the local managerial level); Barbara Yngvesson, Making Law at the Doorway: The Clerk, the Court, and the Construction of Community in a New England Town, 22 Law & Soc'y Rev. 409 (1988) (using the bottom‑up approach to focus on the way exchanges between court clerks and citizens produce legal and moral frameworks that shape the evolution of modern law).

[FN201]. "Predetermination settlements" combine the EEOC categories of  "withdrawals with benefits" and "settlements."

[FN202]. The four rates were calculated as follows: (1) overall benefit rate = (withdrawals with benefits [image: image2.png]


 settlements [image: image3.png]


 successful conciliations) / total closed charges; (2) predetermination settlement rate = (withdrawals with benefits [image: image4.png]


 settlements) / (total closed charges ‑ right‑to‑sue closures); (3) cause rate = (successful conciliations [image: image5.png]


 unsuccessful conciliations) / total charges ‑ (withdrawals with benefits [image: image6.png]
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 right to sue closures); (4) conciliation rate = successful conciliations / (successful conciliations [image: image8.png]


 unsuccessful conciliations).

[FN203]. See, e.g., Nat'l Council on Disability, supra note 168 § 3.3.5.3 at 191 (examining the reasons for lower rates of resolutions).

[FN204]. See, e.g., Kathryn Moss, Institutional Reform through Litigation, 58 Soc. Serv. Rev. 421 (1984) (discussing in part how staff views affect implementation of federal court mandates to reform mental institutions).

[FN205]. See Blumrosen, supra note 17, at 336‑37 (concluding that implementation of the Civil Rights Act of 1964 has been a long and costly process); Percy, supra note 195, at 254 (concluding that because decisions concerning implementation of policies protecting individuals with disabilities are constantly evolving, tension is created between competing policy beneficiaries, thus constraining resources for policy implementation); Wilson, Bureaucracy, supra note 194, at 376 (concluding that the constitutional system of separation of powers exacerbates problems in the implementation of public policy).

[FN206]. See infra Table 6.

[FN207]. David Heise, Employing Nominal Variables, Induced Variables, and Block Variables in Path Analysis, in Linear Models in Social Research 72‑80 (P.U. Marsden ed., 1981).

[FN208]. See id. (stating that sheafs can be used to compare regressions of different data). See infra Table 6.

[FN209]. As we address other top‑down and bottom‑up factors, we will return to Tables 6 and 7, which provide information about these factors. These models include variables for which quantitative measures are available, but do not include factors for which we had only qualitative evidence.

[FN210]. For purposes of the regression analyses, we combined both types of predetermination settlement‑withdrawal with benefits and settlement‑into one dependent variable.

[FN211]. See supra Table 7.

[FN212]. Regression analysis shows that the disability of the claimant has a strong effect on categorization, an effect even stronger than the type of discrimination the person is claiming occurred. See Table 6. Given the preeminent importance of disability as a legal issue in EEOC court cases, we would expect EEOC staff assessing case strength to pay particular attention to whether or not court plaintiffs with the same disability as the charging party have been found to be covered by the ADA. See, e.g., Colker, Windfall, supra note 192, at 103 n.24 (referring to the importance of the determination of whether an individual has a disability or not in many of the summary judgment decisions in favor of defendant‑employees); Colker, Winning and Losing, supra note 192, at 273‑74 (finding that plaintiffs alleging diabetes or extremities impairments were more likely to prevail than plaintiffs with other alleged impairments).  Court decisions are an important top‑down factor in the implementation of a civil rights statute, but one whose influence we found almost impossible to measure directly. Disability case law develops over time and varies from district to district and circuit to circuit until such time as the Supreme Court creates uniform rules. Our study period ended before the Supreme Court issued any significant decisions interpreting the ADA. During our site visits, however, we asked staff about the effect of court decisions on their categorization and other case decisions. Generally, they said that circuit court decisions do not affect the charge decision making process in those areas where there is Commission policy because they are guided by Commission policy. The fact that office location explained twice as much of the model variance supports the inference that EEOC offices exercise considerable discretion in reacting to court decisions below the Supreme Court level, at least in the absence of formal guidance from Headquarters. However, respondents all agreed that being in a particular circuit definitely affects what cases they decide to litigate. Id. at 274.

[FN213]. U.S. Comm'n on Civil Rights, Helping Employers Comply with the ADA 241‑42 (1998).

[FN214]. Id.

[FN215]. These comments and those that follow from EEOC staff were made to the authors as part of our research subject to a confidentiality agreement, as discribed infra note 230 and therefore cannot be attributed.

[FN216]. See infra Part V.C.1.

[FN217]. Wilson, the Investigators, supra note 19, at 211.

[FN218]. See Igasaki & Miller, supra note 46, pt. V. (explaining what an LEP is intended to do under the current scheme).

[FN219]. Id.

[FN220]. Id.

[FN221]. See infra Part V.C.1.

[FN222]. See Off. of Mgt. & Budget, Budget of the U.S. Gov't for Fiscal Year 1996, App. at 965 [hereinafter all citations to the federal budget appendices will be cited Federal Budget App. FY ____] (listing actual charge receipts for 1994 by statute under which they were filed); Federal Budget App. FY1992 at 1095 (same for 1990).

[FN223]. Federal Budget App. FY2000 at 1134 (totaling actual charge receipts for 1998); Federal Budget App. FY1999 at 1064 (same for 1997); Federal Budget App. FY1998 at 1029 (same for 1996).

[FN224]. See Federal Budget App. FY1997 at 968 (reporting actual EEOC budget for 1995 without inflation adjustments); Federal Budget App. FY1992 at 1095 (same for 1990).

[FN225]. See Federal Budget App. FY1999 at 1063 (reporting actual EEOC budget for 1997 without inflation adjustments).

[FN226]. See Federal Budget App. FY2001 at 1136 (reporting actual EEOC budget for 2000 and actual outlays for 1999 without inflation adjustments).

[FN227]. Federal Budget App. FY2001 at 1137 (reporting actual employee numbers for 1999); Federal Budget App. FY1992 at 1096 (same for 1990).

[FN228]. We were unable to locate anything but crude per‑case cost estimates for the federal trial courts in the recent legal literature. See e.g., Frederick R. Anderson, Negotiation and Informal Agency Action: The Case of Superfund, 1985 Duke L.J. 261.The budget outlay for the federal district courts is estimated at $1,488,000,000 for 1999. The number of terminated criminal filings in 1999 was 51,428. The number of terminated civil filings in 1999 was 262,301. Dividing the total district budget by the total number of criminal and civil cases gives an average of $4650 per case.  Were the current EEOC budget to increase by $150 million, and subtracting the nearly $30 million EEOC grants to FEPAs, the raw per case cost of processing an EEOC claim would be about $5000. This should be treated with great caution, as a ballpark figure. The numerator of the budget includes all the money the Agency itself spends, including money it spends on functions other than case processing, such as enforcement litigation, education, and regulatory guidance. On the other hand, the denominator includes cases closed by the EEOC that are not "resolved," and which go on to be litigated by the parties in state and federal courts.

[FN229]. See infra Part V.C.2.

[FN230]. Our access to the EEOC's data was based on an Intergovernmental Personnel Act agreement between the University of North Carolina, where Dr. Moss (this article's first author) is on the faculty, and the EEOC. As part of the agreement, Dr. Moss signed a confidentiality form which not only precludes her from identifying charging parties and EEOC staff members who were interviewed but also the names of individual EEOC offices.

[FN231]. Cf. Kritzer et al., supra note 143, at 881‑82 (finding some differences between Canadians and Americans in filing claims for redress despite comparable injury rates).

[FN232]. Since 1999, most of the large district offices and many of the smaller offices have also hired in‑house mediation staff. Some district offices have elected not to hire in‑house mediators for the smaller offices in their district but rather to contract with outside mediators or to use outside pro bono mediators.

[FN233]. See, e.g., Lipsky, supra note 194, at 3‑4 (explaining that street‑ level bureaucrats have such a large influence on policy implementation because they have a lot of personal contact with the community and because they are autonomous from organizational authority).

[FN234]. Wilson, The Investigators, supra note 194, at 31‑39.

[FN235]. Seymour, supra note 116.

[FN236]. Igasaki & Miller, supra note 46, pt. IV.

[FN237]. See id. (suggesting ways for legal and investigative functions of the EEOC to work together).

[FN238]. Nat'l Council on Disabilities, supra note 168, at 169.

[FN239]. Igasaki & Miller, supra note 46, pt. VI.

[FN240]. Id.

[FN241]. Id.

[FN242]. Id.

[FN243]. PCHP, supra note 12, at 16.

[FN244]. Nat'l Council on Disabilities, supra note 168, at 169.

[FN245]. Id.

[FN246]. The relatively low number of charges brought by Native Americans, Asians, and Southeast Asians‑only 1.6% of all cases‑did not provide a large enough sample to incorporate these groups individually in the regression models.

[FN247]. This issue is discussed in more detail below in Part V.5.

[FN248]. See supra Table 7.

[FN249]. ADA § 3(2)(A)‑(C), 42 U.S.C. § 12102(2)(A)‑(C) (1994).

[FN250]. Id. § 102(b)(4), 42 U.S.C. § 12112(b)(4).

[FN251]. Id. § 504(a), 42 U.S.C. § 12203(a).

[FN252]. See John W. Parry, 1999 Employment Decisions Under the ADA Title I‑Survey Update, 24 Mental & Physical Disability L. Rep. 3, 348 (2000) ("Of the 434 Title I cases decided in 1999 and covered in the Reporter, 291 resulted in employer wins; 13, in employee wins; and 130 in decisions in which the merits of the claim were not resolved"); see also Colker, Windfall supra note 192; Colker, Winning & Losing supra note 192; Mary Crossley, The Disability Kaleidoscope 74 Notre Dame L. Rev. 621, 634‑44 (1999).

[FN253]. See Robert L. Burgdorf, Jr., "Substantially Limited" Protection from Disability Discrimination: The Special Treatment Model and Misconstructions of the Definition of Disability, 42 Vill. L. Rev. 409, 539‑59 (1997) (discussing restrictions regarding courts' interpretations of the definition of disability).

[FN254]. See, e.g., Albertsons, Inc. v. Kirkingburg, 527 U.S. 555  (1999) (holding that monocular vision is not a per se disability and must be proven on a case by case basis); Sutton v. United Airlines, 527 U.S. 471 (1999) ("an individual claiming a disability under the ADA should be assessed with regard to any mitigating or corrective measure employed"); Murphy v. United Parcel Serv., 527 U.S. 516 (1999) (holding that medication of a medical condition can mitigate an individual's "substantial limitation" of a major life activity thereby precluding him from being disabled under the ADA). For a general discussion of the interpretation of the ADA by the courts, see Matthew Diller, Judicial Backlash, the ADA and the Civil Rights Model, 21 Berkeley J. Emp. & Lab. L. 19 (2000).

[FN255]. ADA § 3(2)(A)‑(C), 42 U.S.C. § 12102(A)‑(C) (1994).

[FN256]. Id. § 101(8), 42 U.S.C. § 12111(8).

[FN257]. James G. Frierson, Heads You Lose, Tails You Lose: A Disturbing Judicial Trend in Defining Disability, 48 Lab. L.J. 419, 419 (1997); Burgdorf, supra note 255, at 561‑62; Parry, supra note 254, at 16.

[FN258]. Although not a "traditional" disability, individuals with HIV have benefitted from a long line of cases under the Rehabiliation Act, a predecessor of the ADA. See Bragdon v. Abbott, 524 U.S. 624, 641 (1998) (holding that the inability to reproduce qualifies as a substantial limitation of a major life activity); Sch. Bd. v. Arline, 480 U.S. 273, 284 (1987) (holding that the Rehabilitation Act can be applied to communicable diseases).

[FN259]. Another disability category of importance that showed average benefit and predetermination settlement rates but above average cause rates is the "regarded as disabled" category. Some disability advocates believe that this category will play an important role in the future of EEOC rulings and court outcomes due to the impact that recent Supreme Court rulings have had on the definition of disability. Since the ruling on mitigating measures may eliminate certain types of "correctable" disabilities from being covered by the ADA, the "regarded as disabled" category may become more widely used in the future as an alternative to citing specific impairments. Since "regarded as disabled" is the essence of the discriminatory thinking behind any type of action by employers, continuing to monitor the use and outcomes of this category is of tantamount importance.

[FN260]. For a discussion of the concept of disability in the ADA, see generally Crossley, supra note 252, at 634‑38.

[FN261]. See Will, supra note 184, at 2 (citing Zuriff, supra note 184, at 96); Bovard, The Lame Game, supra note 184, at 30‑33 (discussing the exploitation of the definition of disability under the ADA).

[FN262]. See Bruce Link, Mental Patient Status, Work, and Income: An Examination of the Effects of a Psychiatric Label, 47 Am. Soc. Rev. 202, 203 (1982) (finding psychiatric labels to have negative effects, including stereotypes and rejection of individuals with mental illness); Avrey Webber & James D. Orcutt, Employers' Reactions to Racial and Psychiatric Stigmata: A Field Experiment, 5 Deviant Behav. 327, 334 (1984) (finding some evidence of direct discrimination against applicants who had previously been hospitalized for a mental disorder). See generally Bertram J. Black, Work and Mental Illness: Transitions to Employment (1988) (discussing the participation of individuals with mental illness in work programs and the labor market); Sue E. Estroff et al., "No Other Way to Go": Pathways to Disability Income Application among Persons with Severe, Persistent Mental Illness, in Mental Disorder, Work Disability, and the Law 55 (Richard J. Bonnie & John Monahan eds. 1997) (discussing the harsh reality of being mentally ill and the necessity of disability income for those with severe, persistent mental illness).

[FN263]. John V. Jacobi, Fakers, Nuts and Federalism: Common Law in the Shadow of the ADA, 33 U.C. Davis L. Rev. 95, 96 (1999) (arguing that judges themselves have traditionally discriminated against individuals with mental illness); Michael L. Perlin, Half‑Wracked Prejudice Leaped Forth: Sanism, Pretextuality, and Why and How Mental Disability Law Developed as It Did, 10 J. Contemp. Legal Issues 3, 28‑36 (1999) (discussing the influence of irrational prejudice against people with mental disabilities on law).

[FN264]. There are a total of thirty‑three issues listed in the CDS. The fifteen not listed in our analysis are cited in less than 1% of the cases. Consequently, there are not enough cases for each of these issues to compute meaningful cause or conciliation rates.

[FN265]. We used this smaller sample of files for the analysis of representation by an attorney because the EEOC's Charge Data System does not include information about whether charging parties have attorneys. Because our data about representation by an attorney came from an examination of the investigative files, not the CDS, we were not able to include this variable in the regression analysis.

[FN266]. See 2 Equal Emp. Opportunity Comm'n, EEOC Compliance Manual, EEOC Order 915.002, § 604.6 (Dec. 1, 1991) (discussing final analysis of all the evidence).

[FN267]. Id.

[FN268]. However, some, but not many, charging parties provide charge receipt staff with written evidence prior to or during the charge receipt interview. Thus, evidence is desirable but not crucial in receiving an A categorization.

[FN269]. The inference that claimants who do not make a clear case at intake do less well also found some support in our statistical analysis. Regression analysis using categorization as the dependent variable found that claimants who filed claims alleging discrimination in violation of one or more statutes in addition to the ADA (such as the ADEA or Title VII) were less likely to have their cases categorized as A cases. Filing under more than one statute may indicate "intersectionality" as it might be experienced by a Black woman with a disability. See Kimberle Crenshaw, A Black Feminist Critique of Antidiscrimination Law and Politics, in The Politics of Law: A Progressive Critique 195, 199‑202 (David Kairys ed., 2d ed. 1990) ("Discrimination, like traffic through an intersection, may flow in one direction, and it may flow in another. If an accident happens in an intersection, it can be caused by cars traveling from any number of directions and, sometimes, from all of them. Similarly, if a Black woman is harmed because she is in the intersection, her injury could result from sex discrimination or race discrimination or both."). But we suspect that in many cases it reflects the difficulty an employee may have knowing the employer's undisclosed motives for adverse action.

[FN270]. The dismal state of the EEOC's budgetary situation has persisted despite a more than 15% funding increase in 1999. The increase was long overdue. While it enabled a number of improvements and positive initiatives in ADA enforcement, Nat'l Council on Disability, supra note 167 at 244, insufficient personnel and a shortage of fiscal resources continue to plague enforcement activities. Indeed, the agency lost ground in fiscal year 2000 by taking a cut of 3% in terms of its budget's purchasing power. EEOC, FY 2001 Budget Request, submitted to the Congress of the United States, February 2000, at 5.

[FN271]. See generally Tom R. Tyler, Why People Obey the Law  (1990) (discussing the importance of procedural fairness in people's assessments of justice).

[FN272]. For detailed discussion of the relative advantages and disadvantages of reliance on the EEOC or the private bar, see Selmi, supra note 100, at 22‑49.

[FN273]. Rulli, supra note 193, at 352‑53.

[FN274]. Rulli found that the EEOC had filed or intervened in only ten federal cases in the Eastern District of Pennsylvania between 1992 and 1999. Eight of these cases settled, at least seven on highly favorable terms for the plaintiff. Rulli, supra note 193, at 387‑88. Rulli took these results as evidence that the EEOC had great potential to do effective impact litigation, but was bringing too few suits to actually have a significant effect. Id. Selmi suggests that many people who file with the EEOC because it is easy and free would not file suits in court if the EEOC's primary jurisdiction was eliminated or the Agency abolished altogether. See Selmi, supra note 100, at 53‑56. Moreover, eliminating the requirement of exhausting the EEOC process would eliminate much of the jurisdictional disputing that goes on in court litigation. See id. at 10 (stating that in 1993, 107 cases involved motions to dismiss for failure to comply with EEOC procedures).

[FN275]. Colker, in her analysis of appellate cases, found that the EEOC's participation as an amicus curiae was a predictor of plaintiff success. The small size of her sample precluded reliable assessment of the effect of the EEOC as an actual party. See Colker, Winning and Losing, supra note 191, at 276‑77 ("with more data, I may find that EEOC's status as a party is a significant factor").

[FN276]. The general misapprehension of what the EEOC is really doing seems to be shared by at least some federal courts. In its decision invalidating the EEOC's regulation authorizing Right‑to‑Sue letters to be issued before 180 days, the D.C. Circuit offered this rationale: 

    Congress well understood that the EEOC's limited resources preclude it from investigating every charge within 180 days, see supra at 1345, but nevertheless "hoped that recourse to the private lawsuit will be the exception and not the rule." 118 Cong. Rec. 7168. Contrary to this congressional "hope," the early right‑to‑sue regulation makes it less likely that "the vast majority of complaints will be handled through the offices of the EEOC." Id. Without authority to allow early suits, the EEOC would face more internal pressure, along with external pressure from complainants, to improve its investigatory capacities‑for example, by streamlining its procedures for handling charges, by setting higher case clearance goals, by improving training, or by reallocating staff and other resources among regions or between national and regional offices‑so that it could resolve as many charges as possible within 180 days. If such efforts proved inadequate to achieve statutory compliance, then the Commission would be forced to ask Congress to appropriate additional funds.  Whether authorizing early private suits is preferable to enlarging the Commission's budget is a question for Congress, not the EEOC or this court. We conclude only that greater compliance with the mandatory duties that Congress expressly prescribed for the EEOC in section 2000e‑5(b) will occur when all complainants must wait 180 days before filing suit than when the Commission may authorize them to sue earlier. 

As we stated at the outset, the precise question at issue in this case is whether Congress clearly intended to prohibit private suits within 180 days after charges are filed. See supra at 1342. Because the power to authorize early private suits inevitably and impermissibly allows the EEOC to relax its aggregate effort to comply with its statutory duty to investigate every charge filed, we think the answer is yes. 

Martini v. Fed. Nat'l Mortgage Ass'n., 178 F.3d 1336, 1346‑47 (D.C. Cir. 1999).
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